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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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CONTENTS 
LIST OF DECISIONS REPORTED 
- APRIL 1963 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act of 1937 


BEATRICE Foops Co. AMA Docket No. M 34-1. Dismissal— 
Withdrawal of petition 


FAIRDALE Farms, Inc. AMA Docket No. M 2-6. Order of dis- 
missal—Stipulation of parties 


GuUIMOND Farms, Inc. AMA Docket No. M 14-1. Order con- 
struction—Intent—Dairy farmers for other markets—Over- 
diversion—Burden of proof 


RIEBE, NORMAN J., COLONEL. AMA Docket No. F&V 910-1. 
Petition dismissed—Handler—Improper forum 


Commodity Exchange Act 


SHELLEY, DANIEL J.. JOHN M. ROWLEY, AND SAM H. La- 
“MANTIA. CEA Docket No. 96. Reconsideration—Order of 
modification—Full and complete records 


Packers and Stockyards Act, 1921 


BENNER, J. C., AND JACK L. GILL, d/b/a HuGeTton LIVESTOCK 
AUCTION COMPANY AND BENNER & GILL CATTLE COMPANY. 
P&S Docket No. 2799. Suspension of registration of Jack 
L. Gill terminated 


BuTLeER, R. DEAN. P&S Docket No. 2820. Bonding provisions— 
Suspension of registration—Default order 


CACHE VALLEY LIVESTOCK AUCTION. P&S Docket No. 2826. 
Violations of act— Suspension of registration — Consent 


EARL FLICK WHOLESALE MEats, INc. P&S Docket No. 2871. 
Packer—Cease and desist—Consent order 


354 





CONTENTS 
APRIL 1963 
AGRICULTURE DECISIONS—Continued 


Packers and Stockyards Act, 1921—Continued 


FIFER-JARY LIVESTOCK COMMISSION COMPANY v. DUDLEY 
BLAINE AND THE Fort WorTH STOCKYARDS COMPANY. P&S 
Docket No. 2809. Failure to pay — Reparation awarded — 
Negligence — Dismissal 

GROE, COMER v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2879. Failure to pay for livestock — Reparation 
awarded—Default 


Hart, M. L. P&S Docket No. 2863. Bonding provisions—Sus- 
pension of registration—Consent order 


HicH, RicHARD E. P&S Docket No. 2854. Violations—Insol- 
vency—Suspension of registration—Consent order 


JOHNSON, ORVILLE v. HELMER NIELSEN AND JIM NIELSEN, 
d/b/a HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S 
Docket No. 2878. Failure to pay for consigned livestock— 
Reparation awarded—Default 


LEwIs, MAgsor, d/b/a Masor LEwis LIVESTOCK AUCTION SALES 
v. O. H. GOLDSBOROUGH AND MERCHANTS CLEARING, INC. 
P&S Docket No. 2705. Reparation order 


McCurry, SAM v. CATTLEMEN’S LIVESTOCK AUCTION MARKET, 
Inc. P&S Docket No. 2731. Failure to furnish reasonable 
stockyard services—Damages 


RHINEHART, FRANK. P&S Docket No. 2805. Insolvency—Sus- 
pension of registration—Default 


SCHNELL LIVESTOCK MARKET, INC. v. MARTIN LIVESTOCK 
SALES, INc. P&S Docket No. 2753. Failure to pay for live- 
stock—Reparation awarded 


SEcuRITY MILLING CoMPANY, INC. P&S Docket No. 2909. 
Packer—Cease and desist—Consent order 





CONTENTS 
APRIL 1963 
AGRICULTURE DECISIONS—Continued 


Packers and Stockyards Act, 1921—Continued 


SORENSEN, HARVEY v. HELMER NIELSEN AND JIM NIEL- 
SEN, d/b/a HELMER & JIM NIELSEN DAIRY CATTLE MARKET. 
P&S Docket No. 2886. Failure to pay for livestock—Repara- 
GROOT ~ GaN Ld —— ARIE asssnssssanscvessacssscsessscisssedcascesiinstnnnsascuusnceteonosseincpet . 


P&S Docket No. 2792. Dismissal—Settlement between parties 
P&S Docket No. 2848. Dismissal—Settlement between parties 


P&S Docket No. 2868. Dismissal—Settlement between parties 


Perishable Agricultural Commodities Act, 1930 


ARROWHEAD GROWERS SALES Co. v. Motor City PRODUCE 
Company. PACA Docket No. 9019. Reparation awarded— 
Default order 


BEAVER BrooK FARMS, INC. v. H. JAcoBs Potato Co. PACA 
Docket No. 8758. Rejection without reasonable cause— Dam- 


BCE  nncssssscesvsornesvernvrnecsvorsersnceseceessneenssenessesssseveenecessenccnssensessceeseecsesssesseseneseeseseessosssencosesesceseenesenceneeseers 


Bius Goose Growers, INc. v. FLORIDA Fruit & VEGETABLE 
EXCHANGE, INc. PACA Docket No. 9024. Reparation 
UUM TNE TEE OE sscssccssscessscciesstcnssccecoeesevscieni sve loinnacinenaiscabatiese 


BUSHMAN Bros. v. BLocH & Co., INc. PACA’ Docket No. 8996. 
Reparation awarded—Admission of Liability 


BUSHMAN Bros. v. M & S Propuce. PACA Docket No. 9027. 
Reparation awarded—Default order 


CALCAGNO FARMS v. SPRING Kist SALES, INc. PACA Docket 
No. 8641. Failure to sustain burden of proof—Counter- 
RUNNIN 5s cscs ceseesstacnnisppsssinsarncan abana 


DEBRUYN TEXAS PRODUCE Co. v. BAMA Brokers. PACA 
Docket No. 9012. Reparation awarded—Default order... 438 





396 


398 


398 


398 


438 


427 


438 


434 


438 


406 





CONTENTS 


APRIL 1963 









AGRICULTURE DECISIONS—Continued 







Perishable Agricultural Commodities Act, 1930—Continued 


Douctass, S. L. v. WooDy HERRIN PropucE. PACA Docket 
No. 9007, Reparation awarded—Default Order .nnceccrccocsesesenmesseee 









Epwarps, W. F., & Sons v. H. Jacops PoTaTto COMPANY. 
PACA Docket No. 8799. Petition for reconsideration—Dis- 
SS a a ee 






Fay, W., Propuce, INc. v. Woody HERRIN PropucE. PACA 
Docket No. 9008. Reparation awarded—Default order ........... 






FLEISCHER PRODUCE COMPANY, INC. v. ALFRED J. ITULE. PACA 
Docket No. 8805. Failure to sustain burden of proof— 
SSentiaabeles wEebwvapiwige COT cscs sess ssesisiainscnsstenscetonessotccssennbos 












HEIDRICH, HERMAN, J., & SONS v. BLocH & Co., INc. PACA 
Docket No. 8945. Reparation awarded — Admission of 
DENI ss isssassccscassssecesccssecccehic erste ose seccetcnecasa pa ceemapesoetana aan eal 






HuGHEs, V. V., & Sons v. FRANK WEISSMAN. PACA Docket 
No. 9017. Reparation awarded—Default order -..creccsccsessesesnee ss 











HYBELS’ ProDUCE CoMPANY, INC. v. PAUL E. Mary III. PACA 
Docket No. 8925. Reparation awarded—Default Orde... 






KAUFMAN-BROWN Potato COMPANY, THE. PACA Docket No. 
8880. Repeated and flagrant violations — Revocation of 
BAGONG COUOTNE: CRUE sicsiisisicecicssisticsareicencelacai es eaeniinecseaseian 








KAUFMAN, Max, INc. v. Woopy HErRIN Propuce. PACA 
Docket No. 9006. Reparation awarded—Default orderv.............. 






KRUPNICK, NATHAN v. BLocH & Co., INc. PACA Docket No. 
8944, Reparation awarded—Admission of liability 0.0.0... 7 












LIGOTINO Bros. Fruir GROWERS v. ACME PRODUCE COMPANY, 
Inc. PACA Docket No. 9020. Reparation awarded—Default 


OOo onan eeeeeeenneeesenneeeeeeeeeeeeeeeeeeneeeeeeeneeeeeen en eSeEsETEEERSEeeeDeRDEseeeenesSEEEEeEEESeEeOESeneeenesesesesenneseonesenseneneneneee® 







MANN DISTRIBUTING COMPANY v. HorLINGS-LEA, INc. PACA 
Docket No. 8994. Reparation awarded—Default orderv.......... 





CONTENTS 
APRIL 1963 
AGRICULTURE DECISIONS—Continued 
Perishable Agricultural Commodities Act, 1930—Continued 


MARTIN PRODUCE COMPANY v. Petty Propuce. PACA Docket 
No. 9032. Reparation awarded—Default order 


MARTIN PRODUCE COMPANY, INC. v. S. & R. Fruit COMPANY. 
PACA Docket No. 9021. Reparation awarded — Default 


MAZZIE FARMS v. HARVEY PRICEMAN. PACA Docket No. 8993. 
Reparation awarded—Default order 


MEYER TOMATOES v. RALPH COPELAND PropUCE. PACA Docket 
No. 9016. Reparation awarded—Default order 


MUTUAL PRODUCE, INC. v. I. A. HARPER AND SON. PACA Docket 
No. 8846. Joint account transaction—Loss 


NAGELBERG, AL, & Co.,. INC. v. DIAMOND FRUIT SERVICE, INC. 
PACA Docket No. 8782. Breach of contract — Delivery — 


NAMKO PRODUCE Co., INC. v. GENERAL FRUIT AND PRODUCE. 
PACA Docket No. 8414. Failure to sustain burden of proof— 
Acceptance—Reasonable value 


NASH-DECAMP CoMPANY v. BLOCH & Co., INc. PACA Docket 
No. 8943. Reparation awarded—Admission of liability 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. STEWART PRODUCE 
CoMPANY. PACA Docket No. 8361. Petition for Reconsidera- 
tion—Dismissal 


NEW Bern OIL & FERTILIZER COMPANY v. LESTER VANDER- 
BERG. PACA Docket No. 9015. Reparation awarded—Default 


NEWBERN GROVES, INC. v. R. J. PHILABAUM. PACA Docket 
No. 8988. Reparation awarded—Admission of liability 


PoTATO DISTRIBUTORS, LTD. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8510. Stay order—Pending issuance of 
further order 


PROVENZANO, JOHN v. Fruit Fair, INc. PACA Docket No. 
8915. Reparation awarded—Default order 





CONTENTS 
APRIL 1963 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued 


Rosko PropucE Co., INC. v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 9030. Reparation awarded — Default 
ONO hc ee a a 


SELLMEYER, H. J., PRODUCE Co. v. TERRE HAUTE PRODUCE Co. 
PACA Docket No. 8987. Reparation awarded—Default 
SIEBAN & Byrnes, INc. PACA Docket No. 9028. Willful vio- 


lations—Suspension of license—Consent order 


Simmons & Mount, INc. v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 8986. Reparation awarded—Default order 


West INDIES Fruit Co. v. S & R Fruit Co. PACA Docket 
No. 9022. Reparation awarded—Default order 


WILLIAM H. GUMPERTZ COMPANY, THE v. HORLINGS-LEA, INC. 
PACA Docket No. 9033. Reparation awarded — Default 


WONDERLAND ORCHARDS, INC. v. BALLARD FruIT Mkt. PACA 
Docket No. 8948. Reparation awarded—Default order 


PACA Docket No. 8831. Dismissal— Settlement between 
parties 


PACA Docket No. 
parties 


PACA Docket No. 
parties 


PACA Docket No. 
parties 433 


PACA Docket No. 9004. Dismissal—Withdrawal of complaint 434 


PACA Docket No. 9009. Dismissal — Settlement between 
parties 








CONTENTS 
APRIL 1963 
COURT DECISIONS 
Agricultural Marketing Agreement Act, 1937 Page | 


UNITED STATES v. HOWETH M. MILLs et al. F.2d 
Gah) aR ln NG sicassscectaccensdsccensssessckcsesssissnsccnnsaotosen secant 441 








Packers and Stockyards Act, 1921 


Swirt & COMPANY v. UNITED STATES F.2d (7th 
OD gE wneR a Rk i sascsscancsiocscdassccscosecscissomeseebecansis a btacahecnetansecaiaote 444 








CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 





Page | 


441 


444 


other 
ions. 


AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 8292) 


In re BEATRICE Foops Co. AMA Docket No. M 34-1. Dismissed 
April 3, 1963, by Thomas J. Flavin, Judicial Officer 


(No. 8293) 


In re GUIMOND FARMS, INC. AMA Docket No. M 14-1. Decided 
April 3, 1963. 


Order Construction—Intent—Dairy Farmers 
for Other Markets 


Literal wording of section modified by its purpose to require movement of 
milk as nonpool milk from farm during month to a nonpool plant owned 
or operated by dealer who owned or operated pool plant to find that milk 
received at pool plant was milk from “dairy farmers for other markets.” 


Overdiversion—Burden of proof 


Only “overdiverted” milk loses status as “producer” milk and petitioner has 
failed to sustain burden of establishing that market administrator’s de- 
terminations as to extent of overdiversion not in accordance with law. 


Mr. I. S. Levin, of Fall River, Massachusetts, for petitioner. Mr. Joseph A. 
Walsh, for Agricultural Marketing Service. Mr. Will Rogers, Hearing 


Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 5, 1962, by Guimond Farms, Inc. The petitioner is a 
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handler under Order No. 90' regulating the handling of milk in 
the Southeastern New England marketing area. The petitioner 
protests provisions of the order and the actions of the market 
administrator for the order in deciding that certain milk from 
dairy farmers reported by the petitioner for December 1959 and 
January 1960 in the usual monthly reports as “producer” milk 
under the order was not “‘producer” milk with the result that the 
market administrator billed petitioner for amounts due under 
the order totaling, with interest, about $30,000. 


An answer to the petition was filed May 5, 1962, by counsel 
for respondent. The answer upheld the validity of the contested 
provisions of the order and the interpretation and application of 
the terms of the order by the market administrator. 


An oral hearing was held April 10, 1962, in Fall River, Massa- 
chusetts, before Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. At the 
hearing petitioner was represented by Richard C. Levin, Attor- 
ney at Law, Fall River, Massachusetts. Respondent was repre- 
sented by Joseph A. Walsh and Frank Tuk, Office of the General 
Counsel, United States Department of Agriculture. At the hear- 
ing the petition was amended to include the month of August 
1960. 


After the hearing the parties filed briefs. The hearing ex- 
aminer issued a report recommending that the petition be dis- 
missed. The petitioner filed exceptions thereto. 


In brief, the issues revolve around milk produced by Vermont 
dairy farmers on petitioner’s producer payroll which was deliv- 
ered on some days during the month from the farms where pro- 
duced to nonpool plants, on some days to petitioner’s pool plant 
and on some days both to petitioner’s pool plant and to nonpool 
plants. The market administrator treated all milk from such 
farms during the month, including milk received at petitioner’s 
pool plant, as not constituting “producer” milk as defined in sec- 
tion 990.2(e) of the order, and therefore not entitled to pricing 
and pooling under the order. With respect to the milk received at 
petitioner’s plant from such dairy farmers, ‘‘other source” pay- 
ments were assessed under section 990.46 of the order. I have 
been notified, however, that in view of the decision of the United 
States Supreme Court in Lehigh Valley Cooperative Farmers V. 


1This was renumbered Order No. 14 effective January 1, 1962 (7 CFR 1014), but shall be 
referred to as Order No. 90 herein. 
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United States, 370 U.S. 76 (1962), the market administrator has 
eliminated the charges against petitioner in this connection. Con- 
sequently, what is left in the case concerns the assessments 
against petitioner as the result of eliminating the milk involved 
from pricing and pooling under the order. 


FINDINGS OF FACT 


1. Petitioner, Guimond Farms, Inc., is a corporation organ- 
ized and existing under the laws of the State of Massachusetts, 
with its principal office and place of business at 831 Robeson 
Street, Fall River, Massachusetts. At all times referred to herein 
petitioner was a handler subject to Order No. 90, as amended, 
regulating the handling of milk in the Southeastern New Eng- 
land marketing area. 


2. Petitioner is engaged in the business of handling, process- 
ing and selling milk in the area covered by Order No. 90, and 
has been so engaged over a long period of time. In addition to its 
plant in Fall River, Massachusetts, which is a “pool” plant under 
the order, that is, a regulated plant under the order, petitioner 
also operates a “nonpool” plant or plants as far as the order is 
concerned, either directly or through affiliates. 


8. Section 990.2(d) of the order defines a “dairy farmer for 
other markets” as “. .. (2) any dairy farmer with respect to 
milk which is purchased from him by a dealer who during the 
month operated both pool and nonpool plant(s) and which milk 
is moved to a pool plant, if such dealer caused milk from the 
same farm to be moved as nonpool milk to a nonpool plant(s) 
during the same month.” 


4. Section 990.2(e) of the order defines a “producer” as “any 
dairy farmer . . . whose milk is delivered from his farm to a 
pool plant or is diverted ... (3) to a nonpool plant (except the 
plant of a buyer-handler) during any month from October 
through March on not more than 12 days (six days in the case 
of every-other-day delivery) during such month.” 


5. Section 990.4(f) of the order defines “‘producer milk” as 
“only that skim milk and butterfat contained in milk (1) re- 
ceived at a pool plant directly from producers, or (2) diverted 
from a pool plant in accordance with the conditions set forth 
in § 990.2(e).” 


6. For the months of December 1959 and January 1960 peti- 
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tioner in the usual monthly reports to the market administrator 
of receipts of milk at its pool plant in Fall River and the utiliza- 
tion thereof included substantial quantities of milk as “producer” 
milk under the order which originated at a number of farms in 
Vermont. Some of the milk was actually received and processed 
at petitioner’s pool plant in Fall River. The rest of the milk went 
to nonpool plants not owned or operated by petitioner without 
coming to petitioner’s Fall River plant although some of it ap- 
parently came in tank trucks to the Fall River plant but was not 
unloaded and proceeded therefrom to nonpool plants. The milk 
was picked up at the farms by farm tank pickup trucks and in 
some instances some of the milk from the farm tank pickup truck 
was pumped into an over-the-road tanker which went to a pool 
plant and some to such a tanker which went to a nonpool plant. 


7. After the usual audit of petitioner’s records to verify its 
reports, the market administrator eliminated from petitioner’s 
reports as “producer” milk the milk actually received at petition- 
er’s Fall River plant from the dairy farmers involved and also 
the milk from these dairy farmers not received at its Fall River 
plant but reported by petitioner as if so received under the “di- 
version” provisions of the definition of “producer” in section 
990.2(e) of the order. 


8. The market administrator found that there was “overdi- 
version” of milk from the dairy farmers involved for December 
1959 and January 1960 because there was diversion on more than 
the allowable number of days or rather that there was a diver- 
sion of more than the number of days’ production allowed, that 
therefore the petitioner caused milk to move from the farms in- 
volved as nonpool milk during the same months milk was received 
from the farms at petitioner’s pool plant, that consequently the 
milk received at the plant was milk from “dairy farmers for 
other markets” rather than “producers” and there was no “‘pro- 
ducer” milk diverted. 


CONCLUSIONS 


The situation protested by petitioner comes about as the result 
of the interplay of two definitions in the order, \(1) that of “pro- 
ducer” in section 990.2(e), and (2) that of “dairy farmer for 
other markets” in section 990.2(d) (2). Section 990.2(e) as is 
seen from Finding of Fact 4, provides that a “producer” is a 
dairy farmer whose milk is delivered to a pool plant or whose 
milk is diverted to a nonpool plant during October through 
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March (subparagraph (3)) on not more than 12 days during the 
month (six days in the case of every-other-day delivery). Hav- 
ing determined that milk from the dairy farms involved moved 
to nonpool plants in excess of the limits prescribed by section 
990.2(e) (3), the market administrator applied section 990.2 (d) 
(2), that is, it was considered by him that petitioner caused milk to 
move from the dairy farms as “nonpool milk” to nonpool plants. 
Accordingly, both the milk received at petitioner’s pool plant and 
all the milk reported as diverted from the farms of the dairy 
farmers involved was considered by the market administrator 
as milk of “dairy farmers for other markets” or, at least, as not 
constituting “producer” milk. 


While attention has been focused during the proceeding on is- 
sues as to whether or not there was “overdiversion” from the 
dairy farmers in question, a more fundamental problem troubles 
us and that is, even if there was “overdiversion,” whether the disal- 
lowance of all the milk reported by petitioner as “producer” milk 
should follow. The solution to this problem turns mainly upon the 
meaning of the words used in section 990.2(d):(2). 


It is to be observed first that section 990.2(d) (2) applies only 
to milk purchased by dealers who during the month (1) operated 
both pool and nonpool “plant(s)” and (2) caused milk to be 
moved as nonpool milk from the same farm to a nonpool plant 
during the same month. It is thus seen that as far as the literal 
wording of 990.2(d) (2) is concerned a dealer purchasing milk 
from a dairy farm must operate both a pool and a noonpool plant 
but the moving of milk as nonpool to a nonpool plant need not 
be to his nonpool plant. The history of this provision, that is, the 
“evil” at which it was aimed, however, indicates pretty clearly 
that the provision was designed to curb the practices of some 
handlers in shifting milk from the same farm during the same 
month back and forth between the handler’s pool plant and the 
handler’s nonpool plant depending on which benefited him more.’ 
The handler would not report the milk as “producer” milk under 
the order when he had outside Class I use for it at his nonpool 
plant but would report it as “producer” milk at the pool plant 
when such outlet was not available. We think the intent of 


2 For example, the portion of the promulgation decision relative to the adoption of section 
990.2(d)(2) says (23 F.R. 8225, 8230): “Again, the milk may be purchased by a dealer, who 
operates both regulated and unregulated plants and received during the month at the pool 
plant only when a favorable outside market is not available.” See testimony of C. W. Swonger 
in promulgation hearings leading to issuance of Order No. 90 (Docket AO 302, pp. 695-749) 
and that of Fred S. Raymond (pp. 1417-1425) both appearing as representatives of the pro» 
ponents of the provisions in question. 
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990.2(d) (2) extended only to movement of milk as nonpool from 
the same farm during the same month to a nonpool plant owned 
or operated by the same dealer who owned or operated the pool 
plant. 


Moreover, we think that the promulgation intent of the words 
“caused to be moved as nonpool milk” was to deny producer 
status to any milk received at a pool plant when milk from the 
same farm was moved by the handler to a nonpool plant as non- 
pool milk, that is, as milk which was not reported as producer 
milk, priced and pooled by the handler under the order.* All the 
milk involved that was not received at petitioner’s pool plant 
moved to nonpool plants not owned or operated by petitioner or 
an affiliate, and all the milk was reported as received, or as if 
received, at petitioner’s pool plant and was priced and pooled by 
petitioner. While the form of the words in section 990.2(d) (2) 
may fit the situation we don’t think that the substance of the 
words, that is, the intended meaning, does. The “overdiverted” 
milk was not moved to a nonpool plant of petitioner’s and this 
milk was not moved as “nonpool milk” within the meaning of 
section 990.2(d) (2). Consequently, we don’t consider that the 
milk received at petitioner’s pool plant was milk from “dairy 
farmers for other markets.” 


There still remains the question as to whether “overdiversion” 
of milk from a farm, regardless of section 990.2(d) (2), destroys 
producer status for all milk from the farm for the month includ- 
ing milk received at the pool plant and the milk diverted within 
the permissible limits. We find nothing in the definitions of ‘“‘pro- 
ducer” in section 990.2(e) and “producer milk” in 990.4(f) 
which disqualifies as “producer” milk all milk from the farm for 
the month. Rather, the emphasis seems to be on milk rather than 
farm or dairy farmer and we hold that only whatever milk was 
“overdiverted” from the dairy farm loses status as “producer” 
milk. 


Whether or not there was overdiversion is a very complicated 
matter and a number of issues seem to lurk in the processes by 
which the conclusions of overdiversion were reached. First, there 


3 See materials referred to in footnote 1. Section 990.2(d)(2) was proposed during the pro- 
mulgation hearings on Order No. 90 (Docket AO 302, pp. 1419, 1420) following adoption of 
identical language in amendments to the Boston, Worcester, Springfield, and Merrimack Valley 
milk marketing orders. To the general effect that movement as “‘nonpool” milk meant move- 
ment of milk to nonpool plants that was not reported as producer milk by the pool plant 
operator, see pp. 24-25, 26, 30, 78, 92-93, Dockets AO 14-A26, AO 83-A22, AO 203-A8, AO 
204-A8, 
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were some tank truckloads of milk which came to petitioner’s 
pool plant which were not unloaded but went on to a nonpool 
plant. Petitioner claims this milk was “received” at the plant. We 
do not think it unreasonable or unauthorized by the order for 
the market administrator to take the position that to constitute 
a receipt at a plant the milk must be unloaded from the truck. 
Another grievance of petitioner is that on a few occasions when 
the pickup at the farm was every third day and constituted 3 
days’ production the market administrator considered this as 
114 diversions (six diversions being allowed in the case of every- 
other-day pickup). This treatment was logically inherent in the 
order provisions and we see nothing illegal about this. A good 
deal of the hearing was devoted to the matter of petitioner’s 
records or lack of records dealing with movement of the milk 
involved. The petitioner, however, has the burden of showing 
that the market administrator was wrong in his determinations 
as to how and when the milk was moved and it has not sustained 
such burden. Petitioner seems to claim, too, that facilities util- 
ized by petitioner in Vermont where milk was pumped from the 
farm pickup tank trucks to the over-the-road tankers were 
“plants” and that the milk involved which went to nonpool plants 
was first “received” at such plants. Of course for petitioner’s 
purposes it would have to claim that these locations were “pool 
plants.” But these locations have never been considered or re- 
ported by petitioner, insofar as the order requirements are con- 
cerned, as “plants” or “receiving plants.” Petitioner fails to sus- 
tain its burden in this connection also. 


Although petitioner at the hearing amended its petition to 
include the month of August 1960 there seems to be no evidence 
in the record bearing specifically upon that month. The conclu- 
sions reached herein, however, would be applicable to that month 
also. 

ORDER 
In view of the foregoing, the market administrator shall re- 


compute petitioner’s financial obligations under the order for 
the months involved in accordance with the rulings made herein. 
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(No. 8294) 


In re FAIRDALE FARMS, INC. AMA Doeket No. M 2-6. Decided 
April 18, 1963. 


Dismissal—Stipulation of Parties 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


The petition in the above-entitled matter was filed September 
27, 1962, under Section 8c(15)(A) of the Agricultural Adjust- 
ment Act (1933), as reenacted and amended by the Agricultural 
Marketing Agreement Act of 1937 and subsequent amendments 
(7 U.S.C. 601 et seg.). An amended petition was filed December 
17, 1962. Subsequently, the parties stipulated and agreed that 
this proceeding be dismissed with prejudice. 


In accordance therewith, the petition and the amended petition 
are hereby dismissed with prejudice. 


(No. 8295) 


In re COLONEL NORMAN J. RIEBE. AMA Docket No. F&V 910-1. 
Decided April 19, 1963. 


Petition Dismissed—Handler— 
Improper Forum 


As petitioner is not a handler under the act or the rules of practice and as 
relief requested addressed to Secretary in his quasi-legislative capacity, 
the petition is dismissed. 


Mr. Harry Platnik, for Agricultural Marketing Service. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
February 26, 1963, by Colonel Norman J. Riebe, a producer of 
lemons, complaining of Order No. 910, issued under the act and 








er 
st- 
‘al 
its 
er 
at 








COLONEL NORMAN J. RIEBE 351 
Cite as 22 A.D. 350 


regulating the handling of lemons grown in California and Ari- 
zona (7 CFR Part 910). Petitioner contests the failure of the 
order to contain restrictions on, or regulation of, the grade and 
quality of lemons handled thereunder and prays for an amend- 
ment to the order incorporating such restrictions on shipment. 
On March 21, 1963, the Deputy Administrator, Agricultural Mar- 
keting Service, pursuant to section 900.52(c) of the rules of prac- 
tice (7 CFR, 900.52(c) ), filed an application to dismiss the peti- 
tion. Respondent contends, in part, that petitioner may not bring 
this action as he is not a handler subject to the order and that 
the relief requested is not available in this proceeding. A copy of 
the application to dismiss was served upon petitioner March 25, 
1963, and petitioner filed a reply to such application. 


The petition herein must fail for at least two reasons. Section 
8c(15) (A) of the act states, in effect, that a handler may file a 
petition claiming solely that an order, a provision thereof, etc., 
is “not in accordance with law.’”’ Changes in an order issued pur- 
suant to the act cannot be made in this proceeding. The petition 
contains matters more properly addressed to the Secretary in his 
quasi-legislative capacity and the practicality or effectiveness of 
an order issued under the act, as distinguished from its legality, 
is not an issue for adjudication herein. Cf. In re Edward J. 
Vagim, d/b/a Edward J. Vagim & Co., 17 A.D. 167 (1958) ; In 
re College Club Dairy, Inc., 14 A.D. 790, 794 (1955); Im re 
Clermont Spring Dairy, 6 A.D. 285, 287 (1947). Also, this is a 
forum limited by statute to handlers, as distinguished from pro- 
dugers. Cf. e.g., In re Miles Lord, Attorney General, State of 
Minnesota, 17 A.D. 1189 (1958) ; In re Association of Ice Cream 
Mamufacturers of New York State (Southern Regional Group) 
and Others, 16 A.D. 1 (1957). 


In view of the foregoing, the petition is hereby dismissed. 
However, in his reply to the application to dismiss, petitioner 
stated that “If the petition is in the wrong forum or is in inap- 
propriate form it is the Secretary’s duty and obligation as the 
representative of the people to get it in the proper ‘slot.’” We 
are in agreement therewith and shall forward copy of the petition 
to the proper officials. 
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(No. 8296) 


In re DANIEL J. SHELLEY, JOHN M. ROWLEY, AND SAM H. LA- 
MANTIA. CEA Docket No. 96. Decided April 2, 1963. 


Reconsideration—Order of Modification— 
Full and Complete Records 


Prior order amended upon reconsideration as requirement of full and com- 
plete records not breached by placing of incorrect name on trading card 
where floor broker need not make a record of name of opposite floor 
broker. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER UPON RECONSIDERATION 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. ch. 1), the complainant filed a petition for reconsideration 
of the final decision and order entered January 30, 1963 (22 A.D. 
8). Respondent Rowley also. filed such a petition. Respondents 
Shelley and LaMantia did not petition for reconsideration or re- 
hearing and the.sanctions ordered against them went into effect 
as ordered. The order of January 30, 1963, was stayed as to 
respondent Rowley. 


Complainant’s petition for reconsideration submits that the 
Judicial Officer misinterpreted the basis of the referee’s (hear- 
ing examiner’s) recommended dismissal of the complaint’s 
charges against respondents of engaging in offsetting trades, of 
cheating or defrauding customers and of executing trades in a 
noncompetitive manner, 


On this part of the case the referee concluded: 


“The evidence is amply sufficient to support a sus- 
picion that the trades were prearranged. If they were, 
they constituted noncompetitive trades, offsetting, ac- 
commodation trades, etc., as charged in the complaint. 
However, while an overwhelming set of circumstances 
is a sound basis for a finding of guilt, it is concluded 
that the circumstances shown by the record here are not 
sufficient to warrant sanctions on respondents on this is- 
sue.” 


The decision of the Judicial Officer stated that the outcome of 
this part of the case hinged largely if not entirely upon the 
evaluation of the testimony of the respondents and that the Judi- 
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cial Officer was not in a position to disagree with the referee who 
saw and heard the respondents testify. Complainant’s petition for 
reconsideration claims that the referee’s recommended dismissal 
in this connection was simply because he believed that “prear- 
rangement” had to occur among the respondents for violation of 
the act as charged, that such is not necessarily the case and that 
the Judicial Officer should find for the complainant or rule that 
“prearrangement” is not necessary and remand the case to the 
referee to reconsider his recommended decision in the light of 
such ruling. 


We do not read the referee’s report as narrowly as does com- 
plainant. We think that all the referee meant was that upon the 
evidence he could not find that there was “arrangement” or an 
“understanding”? among the respondents. We don’t think he was 
saying that there had to be some measurable passage of time, 
such as a day or an hour, between the arrangement and the ex- 
ecution thereof, and certainly the final decision is not authority 
for any such proposition. It is apparently possible for such an 
arrangement to be agreed upon or understood at practically the 
same time the executions of the trades are taking place but even 
in such a case it seems to us that there would be a silent meeting 
of the minds of the traders prior to the completion of the execu- 
tion although prior by only an instant. It may well be that this 
is all the referee had in mind when he used the prefix “pre” to 
the word “arrangement.” At any rate, we do not believe any use- 
ful purpose would be served at this stage by sending the case 
back to the referee and we cannot, for the reasons given in the 
decision of January 30, 1963, find that respondents violated the 
act on the charges involved. 


Rowley’s petition for reconsideration involves section 1.35 of 
the regulations (17 CFR 1.35) under the act. The final decision 
found that by writing “Sam,” meaning respondent LaMantia, 
on his trading card when the purchases were made from respond- 
ent Shelley, Rowley breached section 1.35 of the regulations un- 
der the act requiring each member of a contract market to “... 
keep full, complete and systematic records of commodity futures 
transactions .. . made by or through him... .” 


It is undisputed that the regulation in question has not been 
administratively construed or applied to require that a floor 
broker or floor trader make a record of the name of the floor 
broker or trader on the opposite side of a transaction. Rowley 
therefore asks the pertinent question as to whether Rowley can 
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be found to have failed to keep “full, complete and systematic 
records” simply by making a record, even if false, of the name 
of the opposite floor broker when he was not required to record 
the name of such broker. 


Upon reconsideration, we conclude that Rowley did not breach 
section 1.35 of the regulations. The mandate therein is the keep- 
ing of full and complete records rather than correctness of what- 
ever records are kept even though not required. Since Rowley did 
not have to make a record of the name of the opposite floor 
broker under the regulations, the writing of “Sam” on the trad- 
ing cards instead of Shelley’s name did not add up to a failure 
to keep full and complete records. 


Accordingly, the order of January 30, 1963, is modified by de- 
leting therefrom any mention of respondent Rowley. 

Copies hereof shall be served upon the parties and the contract 
markets. 


(No. 8297) 


In re R. DEAN BUTLER. P&S Docket No. 2820. Decided April 1, 
1963. 


Bonding Provisions—Suspension of Registration— 
Default Order 


Respondent is suspended as a registrant under the act until he complies with 
the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed December 18, 1962, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a market 
agency to buy livestock on a commission basis and as a dealer to 
buy and sell livestock for his own account in commerce, and is 
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charged with engaging in business as a market agency and dealer 
without maintaining a reasonable bond or its equivalent in will- 
full violation of section 312(a) of the act (7 U.S.C. 213(a)) and 
the regulations issued thereunder. A copy of the complaint and 
a copy of the rules of practice were served upon respondent De- 


cember 21, 1962. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On Feb- 
ruary 27, 1963, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violation and be sus- 
pended as a registrant under the act until he complies with the 
bonding requirements of the act and the regulations issued there- 
under. No exceptions to the hearing examiner’s report were filed. 
Instead, respondent untimely filed a letter or purported answer 
March 4, 1963, which did not deny any of the material allega- 
tions of the complaint. 


FINDINGS OF FACT 


1. The Liberty Mills Livestock Auction, Inc., stockyard, Lib- 
erty Mills, Indiana, and the Claypool Sales, Inc., stockyard, Silver 
Lake, Indiana, are now and were at all times material herein 
posted stockyards subject to the provisions of the act. 


2. Respondent, R. Dean Butler, is an individual whose ad- 
dress is R.R. +1, Columbia City, Indiana. Respondent is now 
and was at all times material herein registered with the Secre- 
tary under the act as a market agency to buy livestock on a com- 
mission basis and as a dealer to buy and sell livestock for his 
own account in commerce. 

3. Respondent’s surety bond was terminated September 28, 


1962. On September 24, 1962, respondent was notified in writing 
of such termination date, and was informed that he would have 
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to furnish a new bond if he continued to operate after Septem- 
ber 28, 1962, as a registrant under the act. Notwithstanding such 
notice, respondent continued to engage in the business of a mar- 
ket agency buying livestock on a commission basis and a dealer 
buying and selling livestock for his own account at the stock- 
yards without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations issued 
thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a market agency and 
dealer under the act without a reasonable bond or its equivalent 
constitutes a willfull violation of section 312(a) of the act (7 
U.S.C. 218(a)) and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29 and 201.30). See, e.g., In 
re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 20 A.D. 
1112 (1961). Respondent should be ordered to cease and desist 
from such violation. In addition, respondent should be suspended 
as a registrant under the act until he has achieved full compli- 
ance with the bonding requirements of the act and the regula- 
tions issued thereunder, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a market agency and dealer under the act without filing and 
maintaining a reasonable bond or its equivalent as required by 
the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the act and 
the regulations. At the request of the respondent, when he dem- 
onstrates that he has complied with the bonding requirements of 
the act and the regulations, a supplemental order will be issued 
in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 8298) 


In re FRANK RHINEHART. P&S Docket No. 2805. Decided April 
1, 1963. 


Insolvency—Suspension of Registration— 
Default Order 


Respondent is suspended as a registrant under the act until he is no longer 
insolvent. 


Mr. Earl L. Saunders, for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed November 20, 1962, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell cattle in commerce for his own account and is 
charged with being insolvent and with failing to pay for livestock 
purchased in commerce in willful violation of section 312 of the 
act (7 U.S.C. 218). A copy of the complaint and a copy of the 
rules of practice were served upon respondent November 23, 
1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On Feb- 
ruary 27, 1963, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violation and be sus- 
pended as a registrant under the act until he is no longer in- 
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solvent. No exceptions to the hearing examiner’s report were 
filed. 


FINDINGS OF FACT 


1. Respondent, Frank Rhinehart, is an individual registered 
with the Secretary under the act as a dealer buying and selling 
cattle in commerce for his own account, and at all times men- 
tioned herein was so registered. 


2. Respondent is insolvent. As of April 19, 1962, respondent’s 
current liabilities exceeded his current assets by approximately 
$36,000. 


3. Respondent has failed to pay approximately $36,000 of the 
purchase price of livestock which he purchased in commerce dur- 
ing March and April 1962. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of legislation supplementing 
the Packers and Stockyards Act, 1921, as amended, known as the 
Act of July 12, 1943 (7 U.S.C. 204). In addition, by reason of 
the facts set forth in Finding of Fact 3, respondent willfully vio- 
lated section 312(a) of the act (7 U.S.C. 213(a)). Respondent 
should be ordered to cease and desist from such violation. More- 
over, respondent should be suspended as a registrant under the 
act until he demonstrates that he is no longer insolvent, as recom- 
mended by complainant. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in 
this proceeding terminating such suspension. See, @.g., In re 
Southern Buyers, Inc., 14 A.D. 811 (1955); In re Cooper Com- 
mission Company, 19 A.D. 160 (1960). 


ORDER 


Respondent shall cease and desist from failing to pay the full 
purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the act until 
he is no longer insolvent. At the request of respondent, when he 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating such suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 8299) 


In re CACHE VALLEY LIVESTOCK AUCTION. P&S Docket No. 2826. 
Decided April 4, 1963. 


Violations of Act—Suspension of Registration— 
Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of practices and respondent is suspended as a registrant under the act 
for a 15-day period. 

Mr. Earl L. Saunders, for complainant. Mr. C. T. Sanders, of Kansas City, 
Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. Respondent, a registered market agency under the act, is 
charged with violating certain provisions of the act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). Respondent has 
filed an amended answer in which (1) it admits the jurisdictional 
allegations of the complaint and neither admits nor denies the 
remaining allegations, (2) it states that for the purposes of this 
proceeding and for such purposes only, the order in this pro- 
ceeding may contain findings of fact and conclusions based upon 
the allegations of the complaint as the findings of fact and con- 
clusions of the Secretary of Agriculture, (3) it waives oral hear- 
ing and the report of the hearing examiner, and (4) it consents 
to the issuance of the order set forth below. Respondent requests 
that such order become effective on April 11, 1963. Complainant 
has recommended that the order to which the respondent has con- 
sented be issued and that it become effective on April 11, 1963, as 
requested by the respondent. 


FINDINGS OF FACT 


1. Respondent, Cache Valley Livestock Auction, is an Idaho 
corporation, whose address is Preston, Idaho. Respondent is reg- 
istered with the Secretary of Agriculture as a market agency 
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under the act, and at all times mentioned herein was so regis- 
tered. 


2. Respondent now owns and operates, and at all times ma- 
terial herein owned and operated, the Cache Valley Livestock 
Auction stockyard, Preston, Idaho, hereinafter referred to as 
the stockyard, which was at all times mentioned herein, and now 
is, a posted stockyard subject to the provisions of the act. 


3. Respondent, during the period December 1961 through 
May 1962, operated as a market agency selling livestock on a 
commission basis at the stockyard while respondent’s current 
liabilities exceeded its current assets. Respondent’s current lia- 
bilities exceeded its current assets by approximately $2,700 on 
December 31, 1961, $6,700 on February 28, 1962, and $3,500 on 
May 31, 1962. 


4. Respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis at the 
stockyard for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consigners. During the period December 1961 
through August 1962, respondent’s use of proceeds due the con- 
signors of livestock resulted in shortages in respondent’s account 
for shippers’ proceeds as follows: 


Date Amount of Shortage 
1961 


December 31 $9,118.98 


1962 


February 28 $8,715.31 
March 31 5,972.61 
April 30 6,637.51 
fay 81 8,784.17 
June 30 7,363.44 
July 31 8,593.25 
August 31 7,350.36 


5. (a) Respondent, at the stockyard, during the period July 
through November 1961, employed and utilized the services of 
Owen H. Jones as a weighmaster, notwithstanding the fact that 
said Jones, during such period of employment, was separately 
registered with the Secretary of Agriculture as a dealer buying 
and selling livestock for his own account at the stockyard. 
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(b) Respondent, at the stockyard, in the transactions re- 
ferred to below and in similar transactions at divers other times 
during the period July through November 1961, permitted said 
Owen H. Jones to purchase livestock from consignments for re- 
sale for his own speculative account. 










No. 
Date Head Amount 
1961 


September 6 43 $614.28 
September 13 29 260.46 












September 20 11 100.52 
September 27 3 27.46 
October 4 1 35.00 
October 11 6 48.67 
October 18 34 182.30 







October 25 18 96.69 








(c) Respondent, at the stockyard, on or about the dates in- 
dicated in the tabulation below and at divers other times during 
1961, financed livestock purchases by said Owen H. Jones, and 
in numerous instances, including those referred to below, re- 
spondent used funds in its account for shippers’ proceeds to 
finance such purchases as follows: 













Amount 





Date 
1961 


July 18 $1,500 
July 31 2,000 

















August 29 300 
November 11 800 
November 20 400 








November 28 300 








6. (a) Respondent, at the stockyard, during the period July 
through November 1961, employed and utilized the services of 
Don Carter as a ringman, notwithstanding the fact that said 
Carter, during such period of employment, was separately regis- 
tered with the Secretary of Agriculture as a dealer buying and 
selling livestock for his own account at the stockyard. 








(b) Respondent, at the stockyard, in the transactions re- 
ferred to below and in similar transactions at divers other times 
during the period July through November 1961, permitted said 
Don Carter to purchase livestock from consignments for resale 
for his own speculative account. 
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No. 
Date Head Amount 
1961 


September 6 $125.00 
October 4 
October 11 
October 18 


7. Respondent, at the stockyard, in the transactions referred 
to below and in similar transactions at divers other times during 
the period July 1961 through March 1962, permitted Merlin T. 
Whittle, its secretary, to purchase livestock from consignments 
for resale for his own speculative account; submitted to the con- 
signors of such livestock accounts of sale which, in most in- 
stances, showed initial or initial-numeral designations such as 
“C.V.A.”, “C.V.A. 8” and “C.V. 20” as the names of the pur- 
chasers of said livestock instead of the name of Merlin T. Whit- 
tle; and retained copies of such accounts of sale as a part of 
respondent’s records. 


No. 
Date Amount 


1961 


July 26 $8,489.50 
August 2 7,079.73 
August 16 5,392.20 
September 6 6,610.63 
September 13 7,442.39 
September 20 9,168.17 
September 27 11,880.77 
October 4 7,718.71 
October 25 9,566.21 
November 1 3,082.24 
November 8 8,986.59 
November 15 $11,389.49 
November 22 2,232.20 
November 29 6,787.74 
December 6 9,592.84 
December 13 3,306.32 


1962 


January 38 5,777.45 
January 10 14,390.95 
January 17 2,214.88 
January 24 1,899.57 
February 28 1,600.00 
March 7 2,092.50 
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8. Respondent, at the stockyard, in the transactions referred 
to below, permitted J. Greene Wells, its vice president, to pur- 
chase livestock from consignments for resale for his own specula- 
tive account. 


No. 

Date Head Amount 

1961 
July 26 26 $3,603.65 
August 2 14 1,488.43 
August 9 80 2,149.42 
August 23 44 5,302.22 
September 138 $1 4,344.91 
September 20 20 8,066.25 
October 25 38 8,632.23 
November 1 42 4,774.45 
November 8 25 8,326.27 
November 15 10 1,528.59 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has wilfully violated sections 304, 
307, 312 and 401 of the act (7 U.S.C. 205, 208, 213, 221), and 
sections 201.40, 201.41, 201.48, 201.57, 201.61, 201.66 and 201.67 
of the regulations issued under the act (9 CFR 201.40, 201.41, 
201.43, 201.57, 201.61, 201.66, 201.67). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a market agency under the act while its current liabili- 
ties exceed its current assets; (2) using, for purposes of its own 
and for purposes other than the payment of lawful charges and 
the remittance of net proceeds to consignors, the proceeds re- 
ceived from the sale of consigned livestock; (3) employing per- 
sons separately registered with the Secretary of Agriculture as 
dealers or utilizing the services of such persons in the furnishing 
by respondent of market agency services; (4) permitting its 
owners, officers, agents or employees to purchase livestock out of 
consignments for resale for their own speculative accounts; (5) 
permitting its weighmaster or other employees, whose duties in 
connection with the selling of livestock by auction involve the 
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making of determinations or decisions directly affecting the inter- 
ests of consignors to purchase livestock out of consignments for 
any purpose for their own account; (6) financing livestock pur- 
chases of independently operated and separately registered 
dealers; and (7) issuing accounts of sale to consignors of live- 
stock which do not show the full, true and correct names of the 
purchasers of the livestock and such other facts as may be neces- 
sary to show fully the true nature of the transaction. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank ac- 
count designated as “custodial account for shippers’ proceeds,” 
or by some similar designation, and shall maintain such account 
in conformity with the provisions of section 201.42 of the regu- 
lations (9 CFR 201.42). 


Respondent shall keep as a part of its accounts, records and 
memoranda a copy of each account of sale issued by it which 
shall show the full, true and correct name of the livestock pur- 
chaser and such other facts as may be necessary to show fully 
the true nature of the transaction. 


Respondent is suspended as a registrant under the act for a 
period of 15 days. 


This order shall become effective on April 11, 1963, and copies 
shall be served on the parties. 


(No. 8300) 


MAJOR LEWIS, d/b/a MAJOR LEWIS LIVESTOCK AUCTION SALES v. 
O. H. GOLDSBOROUGH AND MERCHANTS CLEARING, INC. P&S 
Docket No. 2705. Decided April 4, 1963. 


Reparation Order 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Within twenty days from the date of this supplemental order, 
respondents, O. H. Goldsborough and Merchants Clearing, Inc., 
shall jointly and severally pay complainant the sum of $9,352.16 
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plus interest thereon at the rate of 5% per annum from Decem- 
ber 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8301) 
In re M. L. HART. P&S Docket No. 2863. Decided April 5, 1963. 


Bonding Provisions—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 20 days and there- 
after until he complies with the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Mr. Leonard H. Lockhart, of Elkton, 
Maryland, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on February 20, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the act. 


Respondent filed an answer on March 29, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
cease and desist order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The New Holland Sales Stables, Inc., New Holland, Penn- 
sylvania, the Vintage Sales Stables, Inc., Paradise, Pennsylvania, 
and Carroll’s Sales Co., Dover, Delaware, hereinafter referred to 
as the stockyards, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the act. 
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2. Respondent, whose address is R. D. # 1, Oxford, Pennsyl- 
vania, is now, and was at all times material herein, engaged in 
the business of a dealer, within the meaning of the act, and regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
in commerce for his own account. 


3. Respondent’s livestock dealer bond was terminated on Sep- 
tember 12, 1961. Respondent was notified of such termination 
date by letters dated September 15, 1961, and October 13, 1961, 
and was informed that he would have to furnish a new bond if 
he continued to operate after September 12, 1961, as a registrant 
under the provisions of the act. Notwithstanding said notices, 
respondent continued to engage in the business of a dealer buying 
and selling livestock for his own account at the stockyards with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations. 


CONCLUSIONS 


By reason of the facts sef forth in Finding of Fact 3, the re- 
spondent has wilfully violated section 312(a) of the act (7 U.S.C. 


213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). Inasmuch as respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a dealer within 
the meaning of the act without filing and maintaining a reason- 
able bond or its equivalent as required by the act and the regu- 
lations promulgated thereunder. 


Respondent is suspended as a registrant under the act for a 
period of 20 days and thereafter until such time as he complies 
with the bonding requirements of the Act and the regulations. 
At the request of respondent, when he demonstrates that he has 
complied with the bonding requirements of the Act and the regu- 
lations, a supplemental order will be issued in this proceeding 
‘erminating this suspension after the 20-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 8302) 






In re SECURITY MILLING COMPANY, INC. P&S Docket No. 2909. 
Decided April 10, 1963. 








Packer—Cease and Desist—Consent Order 





Respondent is ordered to cease and desist from engaging in the complained 
of violations. 





Mr. Earl L. Saunders, for complainant. Mr. Lynn D. Allison, of Abilene, 
Kansas, for respondent. 






Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 






This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), herein- 
after referred to as the act, instituted by a Complaint and Notice 
of Hearing filed by the Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service. Respondent is charged with 
engaging in and using unfair and deceptive practices and devices 
in commerce in violation of the provisions of section 202 of the 
act (7 U.S.C. 192). 


Respondent in its answer admits the allegations of the com- 
plaint, waives oral hearing and the report of the hearing ex- 
aminer, and consents to the issuance of the order set forth below. 
Complainant has recommended that such order be issued. 















FINDINGS OF FACT 





1. Respondent is a corporation organized and existing under 
the laws of the State of Kansas, with its principal office located 
at 309 South Elm, Abilene, Kansas. 


2. Respondent was, at all times material herein, a “live poul- 
try dealer” within the meaning of that term as defined in the 
act, and subject to the provisions of the act. Respondent, operat- 
ing through a division of the company known as Naturich Pro- 
cessing Company, was, at all times material herein, engaged in 
the business of purchasing poultry in various States of the United 
States for purposes of slaughter on its own account, shipping or 
causing such poultry to be shipped from the points of purchase 
to respondent’s slaughtering and processing plant at Newton, 
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Kansas, and shipping and selling the dressed poultry which it 
prepared from such live poultry to retailers and other handlers 
of poultry located in various States of the United States. 


3. Respondent, in the course and conduct of its business de- 
scribed above, and in the transactions referred to in the tabula- 
tion below and in divers similar transactions during the year 
1961, purchased turkeys in commerce on a live weight basis, and, 
as indicated in the tabulation below, accounted to the sellers of 
the turkeys at weights which were less than the actual purchase 
weights. In an effort to justify such accounting, the respondent 
submitted to the sellers of the turkeys “Poultry Condemnation 
Certificate” forms of the United States Department of Agricul- 
ture which the respondent had filled out so as to indicate that 
certain of the turkeys had been officially condemned on post- 
mortem inspection because of being diseased or contaminated, 
when, in truth and in fact, the turkeys had not been so con- 
demned. 

Difference Between 


Purchase Weight and 
Weight at which Re- 


spondent Accounted 
Date of Name of No. to Seller 
Purchase Seller Head (lbs) 
1961 

August 27 Dan Plumlee 1492 1608 
August 27 Bob and Leroy 

Johnston 3969 1705 
September 7 J. W. Morrow 

Farms 2817 1600 
September 10 Roy Hilty 3682 1760 
October 25 Harley Hesser 2708 1056 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent has engaged in and used unfair 
and deceptive practices and devices in commerce in violation of 
section 202 of the act (7 U.S.C. 192). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued. The order will be issued. 

ORDER 


Respondent, Security Milling Company, Inc., and respondent’s 
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agents, representatives and employees, directly or through any 
corporate or other device, shall cease and desist from (1) ac- 
counting to the sellers of live poultry purchased in commerce on a 
weight basis, at weights less than the actual purchase weights, 
(2) representing to the sellers of live poultry purchased in com- 
merce, that poultry has been officially condemned for a particular 
reason when such is not the case, and (3) issuing official ‘“Poul- 
try Condemnation Certificate’ forms of the United States De- 
partment of Agriculture which have been marked or filled in by 
a person other than an official poultry inspector of the Depart- 
ment or under the immediate supervision of such an inspector. 


This order shall become effective on the first day after service 
hereof upon the respondent. Copies shall be served upon the 
parties. 


(No. 8303) 


In re J. C. BENNER AND JACK L. GILL, d/b/a HUGETON LIVESTOCK 
AUCTION COMPANY AND BENNER & GILL CATTLE COMPANY. 
P&S Docket No. 2799. Decided April 15, 1963. 


Suspension of Registration of 
Jack L. Gill Terminated 


As respondent Gill is solvent suspension of registration terminated. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued January 23, 1963, suspending the re- 
spondents as registrants under the act for 30 days and thereafter 
until they demonstrate that they are no longer insolvent. Re- 
spondent Jack L. Gill has filed a petition stating that he is no 
longer insolvent and requesting that a supplemental order be is- 
sued terminating his suspension as a registrant under the act. 
Complainant has filed a recommendation stating that it appears 
from an investigation conducted by complainant that respondent 
Gill is solvent and that he and respondent Benner are no longer 
operating as partners, and recommending that a supplemental 
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order be issued terminating the suspension of respondent Gill as 
a registrant under the act. 


Accordingly, the suspension of respondent Gill as a registrant 
under the act in the order of January 23, 1963, is hereby ter- 
minated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served on the parties. 


(No. 8304) 


FIFER-J ARY LIVESTOCK COMMISSION COMPANY v. DUDLEY BLAINE 
AND THE FORT WORTH STOCKYARDS COMPANY. P&S Docket No. 
2809. Decided April 23, 1963. 


Failure to Pay—Reparation Awarded— 
Negligence—Dismissal 


It is cortcluded ithat where bull died after title passed to buyer and in the 
absence of a Breach of contract by seller, failure to pay for animal con- 
stitutes a violation of the act for which reparation is awarded. Also, on 
basis of the record, no negligence found in handling of bull by stock- 
yard company and complaint dismissed as to it. 


Complainant and respondents pro se. Mr. William A. Bolding, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. It is alleged in a complaint filed on Sep- 
tember 15, 1962, that respondent Dudley Blaine purchased five 
bulls from complainant at the auction sale conducted on August 
23, 1962, at the Ft. Worth Stock Yards; and that after the sale, 
respondent Blaine, finding one of the five bulls dead, paid for only 
four of the five bulls, leaving a balance of $132.22, the average 
price of the five bulls. Complainant further alleges that all five 
of the bulls were sound when they were run through the auction 
ring and complainant seeks reparation from respondents in the 
sum of ‘the unpaid balance, 7.e., $132.22. 


A copy of the complaint and a copy of the investigative report, 
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prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of the Department, and filed in this proceeding 
pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon the respondents on October 22, 1962. 
Complainant was served with a copy of the investigative report 
on the same date. 


Respondent Dudley Blaine filed an answer on November 1, 
1962, stating that the bull in issue was not in his custody when 
the animal died and that negligence on “someone’s part” caused 
the loss of the bull. Respondent Blaine requested an oral hearing. 
Respondent Fort Worth Stockyards Company filed its answer on 
November 2, 1962, denying any negligence or mishandling of the 
bull on the part of its employees, alleging that there was nothing 
unusual in the driving and yarding of the animal and that there 
was no illness or disability apparent to its stockyard drivers. Re- 
spondent Fort Worth Stockyards Company also requested an oral 
hearing. 


An oral hearing was held at Fort Worth, Texas, on January 
9, 1963. W. A. Bolding, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. None of 
the parties was represented by counsel, nor did any party file 
a brief or proposed findings of fact, conclusions and order. Com- 
plainant appeared by its salesman, Scott B. Ralls, who testified 
in behalf of the complainant. Respondent Dudley Blaine appeared 
pro se and testified in his own behalf, and respondent Fort Worth 
Stockyards Company was represented by J. M. Lewis, its Divi- 
sion Manager, who testified. No exhibits were offered in evidence 
by any of the parties. 


FINDINGS OF FACT 


1. Complainant, Fifer-Jary Livestock Commission Company, 
Fort Worth, Texas, a partnership, is now, and was at all times 
material herein, a market agency, registered with the Secretary 
of Agriculture to buy and sell livestock on a commission basis 
at auction at the Ft. Worth Stock Yards, a posted stockyard sub- 
ject to the provisions of the Act, hereinafter referred to as the 
stockyard. 


2. Respondent Dudley Blaine, Fort Worth, Texas, an indi- 
vidual, is now, and was at all times material herein, a dealer, 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce for his own account. 
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3. Respondent Fort Worth Stockyards Company, Fort Worth, 
Texas, a corporation, hereinafter referred to as the stockyard 
company, owns and operates the stockyard, including the auction 
sale conducted at the stockyard. 


4. On August 23, 1962, at approximately 9:30 a.m., complain- 
ant sold five bulls through the auction at the stockyard, which 
bulls respondent Blaine purchased at the price of $20.50 per 
hundredweight. The total purchase price was $661.12, or an aver- 
age price of $132.22 per animal. After the purchase of the five 
bulls by respondent Blaine the animals were driven by the stock- 
yard company employees from the auction ring to the stockyard 
scales, from there to the pen assigned to respondent Blaine where 
they were held for delivery to respondent Blaine. Later and on 
the same day, respondent Blaine purchased six additional bulls 
at the auction sale from another commission company and these 
six animals were placed in the same pen as the five bulls, since 
Blaine purchased all 11 animals under the same account number. 
The pen in which the animals were held was a half car lot pen, 
equipped with water, and large enough so that the 11 animals 
were not crowded. 


5. The bull that died was one of the five bulls purchased by 
respondent Blaine from complainant. The five bulls showed no 
visible defects or unsaleable condition when they were driven 
through the auction ring, and bids were made by other buyers 
on the five bulls before their sale to respondent Blaine at the top 
bid of $20.50 per hundredweight. Neither the complainant, nor 
respondents, observed any visible defect or unmerchantable con- 
dition with respect to the bull in issue when handled through the 
auction ring. 


6. The five bulls were purchased at 9:30 aim. on August 23, 
1962. The last actual sale on that day was concluded at 1:15 p.m. 
After discovering that one of the bulls was sick and subsequently 
dead, respondent Blaine reported the death to the Packers and 
Stockyards Division of the Department of Agriculture at ap- 
proximately 3:25 p.m. on August 23, 1962. 


7. During the interval between approximately 9:30 a.m., the 
time of the purchase of the five bulls by respondent, and 3:25 or 
3:30 p.m. the approximate time when the bull was reported to be 
dead, the bull had been under the complete control and super- 
vision of the stockyard company. 


8. At all times material herein, both complainant and re- 
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spondent Blaine were subject to posted rules, incorporated by 
reference in the stockyard company’s tariff, governing auction 
sales at the stockyard, rule 9 of which provides that ‘‘[L]ivestock 
with visible defects run with sound livestock shall be considered 
unmerchantable provided all such defects have not been declared 
by the seller, and purchaser may have until two hours afiter the 
close of each sale to refuse such defective livestock.” Rule 11 
provides that ‘Regular sales will start at 9:00 a.m. and will close 
at 6:00 p.m.” 


9. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


It is undisputed that complainant sold five bulls to respondent 
Blaine at an auction sale at the stockyard and that approximately 
two hours and 10 minutes after the last sale on the day in ques- 
tion, one bull was reported to be dead in the holding pen. It is 
also undisputed that the five bulls were apparently healthly with 
no observable defects at the time of their purchase. The bulls 
were purchased at approximately 9:30 or 10:00 a.m. and be- 
tween 3:00 and 3:30 p.m. respondent Blaine discovered one of 
tthe bulls to be sick and soon thereafter the bull died. Blaine re- 
fuses to pay for the dead bull and complainant is seeking repara- 
tion from the respondents for the purchase price of the dead bull. 


The failure to accept and pay for livestock purchased has been 
held to be an unjust and unreasonable practice in violation of 
section 307 of the Act (7 U.S.C. 208). Northwest Cattle Co. V. 
Iowa City Sales Co., 14 A.D. 276, 280 (1955). However, failure 
to pay for livestock purchased is not a per se violation of section 
307; it is a violation only if the failure to pay is without justi- 
fication. In re A. C. Berry and Dan O’Neill, 15 A.D. 1111, 1117 
(1956). Accordingly, respondent Blaine has tthe burden of prov- 
ing that he was justified in refusing to pay for the animal he 
purchased. Cassidy Com’n Co. Vv. Carson Livestock Com’n Co., 20 
A.D. 201 (1961). 


One of the issues raised at the hearing was whether respondent 
Blaine had reported the death within two hours after the close 
of the “sale.” The rules are unclear as to whether the two hours 
run from the time of purchase, the time of the last actual sale 
of the day, or the time provided in rule 11. However, it is un- 
necessary to resolve this issue since the rules apply to livestock 
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“with visible defects run with sound livestock.” Both complainant 
and respondent Blaine testified that the animal had no visible de- 
fects at the time of its sale and this rule would not have applied 
in any event. Accordingly, title passed to Blaine at the time of 
purchase and, there being no evidence of breach of contract by 
the seller, respondent Blaine must be held to have refused to pay 
complainant for the animal in question without justification, and 
his failure to pay constitutes a violation of the act. 


The evidence shows that the animal in question was apparently 
sound and free of defects when sold and placed in the custody of 
the stockyard company, and that the animal died while still in 
the custody of the stockyard company, thereby raising the ques- 
tion as to whether such company exercised due care in the han- 
dling of the animal. While a finding with respect to this issue is 
not necessary for the disposition of this case, we shall consider it. 
The stockyard company denies any mishandling of the animal 
and any neglect on the part of its employees. The evidence shows 
that it was hot the day of the sale, but the heat apparently did 
not affect the other ten animals in the same pen, although the 
investigative report shows that one of the 11 bulls appeared to be 
hot while being driven to the holding pen. It is true that where 
a stockyard company knows that cattle in holding pens are in 
distress from overheating, the company is under a duty to relieve 
this distress, and any inaction or failure to ascertain the condi- 
tion of cattle in holding pens under such circumstances consti- 
tutes a lack of reasonable and ordinary care and a breach of its 
duty to render reasonable stockyard services. Illinois Packing Co. 
v. Union Stockyards and Transit Co., 16 A.D. 305, 308 (1957). 
However, the record does not support a conclusion that the heat 
on the particular day was excessive or that the animal in ques- 
tion was in distress or died as a result of the heat, or from any 
neglect on the part of the stockyard company, there being no 
evidence establishing that the bull appearing hot while being 
driven to the holding pen was the same bull that later died. More- 
over, the holding pen in which the 11 animals were placed was 
ample in size, and had adequate watering facilities. 


There was some evidence that strange bulls yarded together 
will do some fighting, but there was nothing unusal about the 
handling of the 11 animals on the day in question. The purchaser 
knew that these animals were being placed in the same pen, since 
he purchased them under the same account number. The practice 
of yarding a number of strange bulls in one pen may under cer- 
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tain circumstances be an unreasonable practice, but there is little 
evidence with respect thereto and such a practice was usual at 
the stockyard and known to the parties before the purchase of 
the animals. 


* The bull may have died by reason of any number of causes, 
no post mortem was had and the cause of death was not proved 
in this case. The bull appeared to have no defects at the time of 
its sale to respondent Blaine and the evidence submitted by the 
respondent stockyard company proved that it was not guilty of 
negligence in the handling of this animal, and that it furnished 
adequate and reasonable stockyard service. Accordingly, it must 
be concluded that no violation of the act was committed by the 
stockyard company in connection with the handling of the bull 
that died. Rocha v. Calif. Farm Bureau Mktg. Assoc., 21 A.D. 
1100, 1103 (1962); Richmond Sand and Gravel Corp. Vv. Tide- 
water Construction Corp., 170 F. 2d 392, 393-394 (4th Cir., 
1948) ; Orrell v. Wilmington Iron Works, 185 F. 2d 181, 183 (4th 
Cir., 1950) ; see also, Farris v. Daniels, 18 A.D. 806, 808 (1959). 


ORDER 


The complaint against respondent Fort Worth Stockyards Com- 
pany is hereby dismissed. 


Respondent Dudley Blaine shall pay complainant, within 3¢ 
days from the date hereof, the sum of $132.22, with interest 
thereon at the rate of 5 per cent per annum from September 1, 


1962, until paid. 
Copies hereof shall be served upon the parties. 


(No. 8305) 


COMER GROE v. HELMER NIELSEN AND JIM NIELSEN, d/b/a HEL- 
MER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket No. 


2879. Decided April 23, 1963. 


Failure to Pay for Livestock—Reparation 
Awarded—Default Order 


The failure of respondents to file an answer to the complaint constitutes an 
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admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the Act. The proceeding was instituted by a com- 
plaint filed on September 27, 1962, in which it is alleged that 
complainant delivered two cows and a calf to respondents’ stock- 
yard on September 5, 1962 for sale on a commission basis at auc- 
tion on September 6, 1962. One cow and the calf were sold at 
auction for a total of $180.00, from which respondents deducted 
$10.00 as a service charge. The other cow was “no-saled” at the 
auction. Complainant has neither received the proceeds from the 
sale of the cow and calf sold at auction nor the value or return 
of the cow which was “no-saled.”’ Complainant seeks reparation 
in the amount of $370.00, of which $200.00 is the appraised value 
of the cow which was neither sold nor returned. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on December 21, 1962. A copy of the investigative report 
was served on complainant on the same date. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Comer Groe, is an individual residing at Lake 
Mills, Iowa. 


2. Respondents Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
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Nielson Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the Act, hereinafter 
referred to as the stockyard. Respondents own and operate the 


stockyard. 


3. On September 4, 1962, respondent Jim Nielsen, solicited 
and obtained the consignment of two cows and one calf from 
complainant. Respondent Jim Nielsen appraised the value of one 
cow and the calf at $180.00 and the other cow at $200.00. Com- 
plainant delivered the animals to the stockyard on September 5, 
1962, in accordance with instructions from Jim Nielsen. One cow 
and the calf were sold at the stockyard for a total of $180.00, 
from which $10.00 was deducted as a service charge. In pur- 
ported payment of the net proceeds from the sale of the cow and 
calf, respondents mailed complainant a check dated September 
10, 1962, in the amount of $170.00, which check was returned 
by the bank upon which it was drawn because of insufficient 
funds. The remaining cow was ‘“‘no-saled” at the auction on 
September 6, 1962 and complainant has neither received the 
market value nor the return of the cow. The market value of the 


unsold cow was $200.00. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
proceeds from the sale of consigned livestock, sold at the stock- 
yard for the account of complainant, is an unjust and unreason- 
able practice in violation of section 307 of the Act (7 U.S.C. 
208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960); Call v. 
Winter Livestock Commission Company, 10 A.D. 839 (1951). 


Also in violation of the Act by respondents is the conversion 
of and failure to account for the cow which was “‘no-saled” at the 
auction. See Spence v. Southwest Commission Co., 15 A.D. 920, 
934 (1956). The record does not reveal the disposition made of 
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the cow, and therefore, absent evidence of actual proceeds from 
a sale, complainant is entitled to reparation in the amount of the 
appraised value alleged in the complaint, to which respondents 
have failed to answer. 


From all of the foregoing, it is concluded that respondents 
should be ordered to pay complainant, jointly and severally, the 
amount of the net proceeds of the sale of the cow and the calf 
sold for a total of $180.00, together with tthe appraised value of 
the other cow. Of course, payment to complainant of a total of 
$370.00, with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $370.00, with interest thereon at the rate of 5% per an- 
num from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8306) 


ORVILLE JOHNSON v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2878. Decided April 23, 1963. 


Failure to Pay for Consigned Livestock— 
Reparation Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes 
an admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Complainant pro se. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks an 
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award of reparation in the amount of $235.00, alleged to be the 
net proceeds resulting from the sale of two Jersey cattle con- 
signed to respondents for sale at auction on September 6, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.4@ 
of the rules of practice (9 CFR 202.40), were served on respond- 
ents on December 11, 1962. A copy of the investigative report 
was served on complainant on December 10, 1962. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Orville Johnson, is an individual residing at 
Albert Lea, Minnesota. 


2. Respondents Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and tto sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 
stockyard. 


3. On September 6, 1962, complainant delivered two Jersey 
cattle to the stockyard, instructing representatives of respond- 
ents’ auction to sell the cattle for complainant and remit the 
proceeds. The buyers of the catitle are not known to complainant. 
The gross proceeds from the sale of the animals were $245.00, 
from which respondents deducted a $10.00 charge for selling the 
cattle. In purported payment of the net proceeds, respondents 
sent complainant a check dated September 10, 1962, in the 
amount of $235.00, which check was returned by the bank upon 
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which it was drawn because of insufficient funds. Complainant | 
has received no further payment from respondents. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
proceeds from the sale of consigned livestock, sold at the stock- 
yard for the account of complainant, is an unjust and unreason- 
able practice in violation of section 307 of the Act (7 U.S.C. 
208). Madden v. Waller, et al., 19 A.D. 16, 19 (1960). Accord- 
ingly, respondents should be ordered to pay complainant, jointly 
and severally, the amount of the net proceeds of the sale of the 
cattle. Of course, payment to complainant of a total of $235.00, 
with interest, will discharge his claim. 


ORDER 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
sum of $235.00, with interest thereon at the rate of 5% per an- 
num from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8307) 


SAM McCURRY v. CATTLEMEN’S LIVESTOCK AUCTION MARKET, 
INC. P&S Docket No. 2731. Decided April 23, 1963. 


Failure to Furnish Reasonable 
Stockyard Services—Damages 


It is concluded that respondent failed to furnish reasonable stockyard services 
by allowing dealer to sell by private treaty complainant’s livestock con- 
signed to respondent for sale at auction, by paying sale proceeds to im- 
proper party and by failing to keep adequate records of complainant’s 
livestock. Complainant is awarded damages, 
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Baxter N. Knox, Jr., of New Albany, Mississippi, for complainant. Larkin, 
Larkin & Goodson, of Dade City, Florida, and C. T. Sanders, of Kansas 
City, Missouri, for respondent. William W. Bargeron, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. In a complaint filed on April 17, 1962, 
complainant seeks reparation in the amount of $10,719.00, al- 
leged to be the value of 57 head of dairy cattle shipped by com- 
plainant to respondent for sale at auction in accordance with in- 
structions of one Jim Brown, whom complainant alleges to be an 
employee or agent of respondent. Complainant further alleges 
that the cattle were sold at respondent’s stockyard at prices un- 
known to complainant and that complainant has not received any 
proceeds from the sale. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon re- 
spondent on May 26, 1962. A copy of the investigative report 
was served upon complainant on the same date. Respondent filed 
an answer dated June 12, 1962, in which it denied that Jim 
Brown was, or ever has been, its agent or employee, asserting 
that the transaction was between complainant and Jim Brown, 
and that the cattle were not received by respondent for the ac- 
count of complainant. Respondent also alleges that complainant 
advised the agents and employees of respondent that Jim Brown 
was authorized to act as complainant’s agent in the handling of 
complainant’s cattle at the stockyard when complainant was not 
present, and respondent has accordingly sold cattle upon instruc- 
tions of Jim Brown and has paid Jim Brown in full for all cattle 


so sold. 


Respondent requested an oral hearing, which was held on 
October 17, 1962, in Tampa, Florida. William W. Bargeron, Of- 
fice of the General Counsel, United States Department of Agricul- 
ture, was presiding officer. Both parties filed proposed findings 
of fact, conclusions and order and supporting briefs. 
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FINDINGS OF FACT 


1. Complainant, Sam McCurry, is an individual whose address 
is New Albany, Mississippi. 


2. Respondent, Cattlemen’s Livestock Auction Market, Inc., 
Tampa, Florida, a corporation, is now, and was at all times 
material herein, engaged in the business of a market agency, 
registered with the Secretary of Agriculture to buy and sell live- 
stock on a commission basis at the Cattlemen’s Livestock Auction 
Market, Tampa, Florida, a posted stockyard subject to the pro- 
visions of the act, hereinafter referred to as the stockyard. Re- 
spondent owns and operates the stockyard. 


3. On February 2, 1962, and February 3, 1962, complainant 
shipped by truck 32 head of dairy cattle and 25 head of dairy 
cattle, respectively, from New Albany, Mississippi, to the stock- 
yard consigned to respondent for sale on a commission basis. The 
32 head of cattle arrived at the stockyard on February 3, 1962; 
the 25 head of cattle arrived at the stockyard on February 4, 
1962. 


4. On both February 3 and 4, 1962, health certificates stating 
that complainant was the owner of the consigned cattle were 
given to employees of respondent by the truck drivers upon ar- 
rival at the stockyard, and the truck drivers informed respond- 
ent’s employees that the cattle belonged to complainant. Respon- 
ent received and took custody of the animals so delivered. 


5. Respondent has not accounted to complainant for any of 
the 57 head of cattle, which had a market value of $10,719.00. 


6. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Complainant asserts that he consigned the livestock to respond- 
ent for sale on a commission basis. Respondent denies a consign- 
ment by complainant, and indeed asserts that the cattle were 
never in fact received at the stockyard. This latter assertion is 
totally unsupported by the evidence which, to the contrary, 
clearly establishes that respondent did receive and take custody 
of tthe 57 head of cattle in issue. The two truck drivers testified 
that they delivered the cattle to respondent and respondent’s 
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own witness, Jim Brown, admitted that the livestock were de- 
livered to and sold at the stockyard. 


Respondent further contends that if the cattle were in fact 
shipped to the stockyard, the transaction was one solely betweer 
complainant and Jim Brown, a dealer at the stockyard, that Jim 
Brown acted either as agent or partner of complainant in con- 
nection with tthe cattle, and that the two truckloads of 57 head 
of cattle were just two transactions in a long series of transac- 
tions by the alleged partnership. Accordingly, respondent argues 
that any dispute with respect to the disposition of the animals 
is between complainant and Jim Brown. 


Evidence of a partnership is too insubstantial to make a find- 
ing thereon. Jim Brown testified that there was a partnership 
between himself and complainant, that they were to share the 
profits and losses, and that he received the 57 head of cattle from 
complainant and disposed of them at the stockyard (part by sale 
through respondent’s auction and part by private sale) pursuant 
to the partnership agreement. However, complainant, in his testi- 
mony, denies that there was such a partnership, and alleges that 
the other transactions between himself and Jim Brown, con- 
stituted outright sales of livestock by him to Jim Brown. The 
evidence is that Jim Brown paid $36,015.00 to complainant, in 
connection with these other transactions, an amount only $1,175.00 
less than that which complainant contends Jim Brown owed him 
in connection with these other transactions. Although Jim Brown 
in his testimony claims that he lost a great deal of money as a 
result of the activities of the alleged partnership, he admitted 
that he never asked complainant to share in the alleged losses. 
He further admitted that there was no written agreement of 
partnership, that he had never prepared a statement of profits 
or losses, and that he had no records which reflect the partner- 
ship transactions. See P & M Cattle Auction v. McLane, 21 A.D. 
238, 243 (1962). 

It is respondent’s contention that a handwritten paper pre- 
pared jointly by complainant and Jim Brown, listing transac- 
tions between them, including the two truck loads of cattle in 
issue, proves that the transaction regarding the 57 head of cattle 
was the same type of transaction as the others, 7.e., a sale be- 
tween Brown and complainant. However, this contention is re- 
futed by the testimony of complainant who explained that the 
paper was prepared on February 7 or 8, 1962, in an attempt to 
determine the amount of money Jim Brown owed complainant 
from previous sale transactions and that the notation concerning 
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the 57 head was added after Jim Brown, whom complainant be- 
lieved to be an agent of respondent, advised him that the 57 head 
of cattle had not been sold by respondent on February 5, 1962, 
but would be sold at the next auction sale. Therefore, complain- 
ant asserts that in order that Brown could advise respondent as 
to the minimum price at which the cattle should be sold, the 
notation was made. Complainant reasonably believed Brown to 
represent respondent since Brown participates in the operation 
of the stockyard as a part-time ringman, auctioneer, and starter, 
among other jobs. Jim Brown also advertises his business as a 
dealer, using respondent’s address as his place of business. 


Respondent’s president, Mr. McCollum, testified that com- 
plainant had on two occasions, once in a telephone con- 
versation and once in person at the stockyard, told 
him that Jim Brown was handling complainant’s cattle. 
Complainant, in his testimony, denied making any such state- 
ment to Mr. McCollum and the Presiding Officer, in a position 
to observe complainant’s demeanor, placed great credence in his 
testimony. See, In re Joseph L. Mitchell, 21 A.D. 124, 183 (1962). 
Moreover, it is obvious that respondent in connection with the 57 
head of cattle did not rely upon an agency or partnership be- 
tween complainant and Jim Brown since, by Mr. McCollum’s 
own ttestimony, respondent claims to have had no knowledge of 
the two loads of cattle shipped by complainant and respondent’s 
records failed to reflect any such shipment by complainant. Cf. 
Grenada Livestock Exchange V. Schoneweis, 21 A.D. 1105, 1109 
(1962). Furthermore, in March of 1962, complainant consigned 
livestock to respondent and respondent at that time paid com- 
plainant directly, apparently not considering Brown as complain- 
ant’s representative. There were numerous other consignments 
by complainant and in all instances, regardless of complainant’s 
presence at the stockyard, respondent paid the proceeds to com- 
plainant. 


It is therefore concluded that there is insufficient evidence to 
establish that Jim Brown was the actual or apparent partner or 
agent of complainant or that complainant sold the livestock 
directly to Jim Brown. The testimony of complainant and of the 
two truck drivers clearly establishes that the livestock were con- 
signed to respondent for the account of complainant. 


Where consigned animals have been delivered by a shipper to 
a stockyard and the stockyard company has failed to account for 
the disposition of the animals, the shipper has made a prima 
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facie case against the stockyard company. Thereafter, the burden 
of coming forward with the evidence shifts to the stockyard com- 
pany to prove that it has acted in compliance with its duties 
under the act. Everett L. Flick v. Harry C. Daniels, 17 
A.D. 540 (1958) ; Walhite v. Daniels, et al., 18 A.D. 240 (1959). 
It was respondent’s duty under the Act as owner of the stockyard 
and as a market agency receiving livestock for sale on a commis- 
sion basis to provide reasonable stockyard services. Such services 
include, among others, the duty to obtain the highest price avail- 
able for the livestock, Parrish v. Hardy, 21 A.D. 1001, 1003 
(1962) ; Lindsay v. W. M. Dunlap & Sons, et al., 22 A.D. 46, 50 
(1963) and the duty to pay the proceeds from the sale of live- 
stock to the proper party, Kinsel v. Community Sales Yard, 20 
A.D. 1005 (1961), affirmed, 20 A.D. 1223 (1961). 


There is abundant evidence in the record which indicates that 
respondent failed in its duties. Respondent failed to keep ade- 
quate records of the cattle delivered to it so as to insure proper 
sale of the animals and disposition of the proceeds from the sale 
of the animals. Jim Brown sold complainant’s cattle through 
respondent’s auction and at private sale at the stockyard. Re- 
spondent, by allowing Brown to sell the consigned livestock by 
private sale instead of by auction to the highest bidder, failed to 
protect the interests of the consignor. Furthermore, respondent 
paid tthe proceeds from the auction and private sales to Jim 
Brown, under circumstances where it should have known from 
information supplied by the truck drivers, that the livestock were 
consigned for the account of complainant and that the complain- 
ant was the person entitled to the proceeds of tthe sales. 


It therefore must be concluded that respondent failed to fur- 
nish reasonable services to complainant in connection with the 
57 head of cattle. Parrish v. Hardy, supra, at page 1003; Spence 
v. Southwest Commission Co., 15 A.D. 920, 934 (1956). There- 
fore, complainant is entitled to an award of damages in the 
amount of the market value of the cattle. The uncontroverted 
testimony of complainant establishes that the value of the cattle 
was $10,719.00, based on the cost of the animals to complainant. 


ORDER 


The respondent, Cattlemen’s Livestock Auction Market, Inc., 
shall pay to the complainant, within 30 days from the date here- 





386 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 386 


of, $10,719.00, with interest thereon at the rate of five per cent 
per annum from March 1, 1962, until paid. 


Copies hereof shall be served on the parties. 


(No. 8308) 


In re EARL FLICK WHOLESALE MEATS, INC. P&S Docket No. 2871. 
Decided April 25, 1963. 


Packer—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in the complained 
of violations. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a distiplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a Complaint and Notice of 
Hearing, filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. Respondent, a packer under the 
Act, is charged with engaging in, and using, unfair and deceptive 
practices and devices in commerce in violation of section 202 (a) 
of the Act (7 U.S.C. 192(a)). Respondent filed an answer on 
April 17, 1963, in which (1) it admits the jurisdictional allega- 
tions of the Complaint and neither admits nor denies the remain- 
ing allegations; (2) it states that for the purposes of this pro- 
ceeding and for such purposes only, the order in this proceeding 
may contain findings of fact and conclusions based upon the alle- 
gations of the Complaint as the findings of fact and conclusions 
of the Secretary of Agriculture; (3) it waives oral hearing and 
the report of the hearing examiner; and (4) it consents to the 
issuance of the order contained herein. Complainant has recom- 
mended that the order to which respondent has consented be 
issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Oregon, with its place of business at 
Clackamas, Oregon. 
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2. Respondent is now, and was at all times material herein, 
a “packer” within the meaning of that term as defined in the 
act and subject to the provisions of the act. Respondent is now, 
and was at all times material herein, engaged in the business of 
purchasing livestock at posted stockyards subject to the provi- 
sions of the act and at other points in various States of the 
United States, shipping or causing such livestock to be shipped 
from such points of purchase to respondent’s slaughtering and 
processing plant at Clackamas, Oregon, manufacturing and pre- 
paring meats and meat food products from such livestock at such 
plant, and shipping and selling these meats and meat food prod- 
ucts to retailers and other handlers of meats and meat food prod- 
ucts located in various Stattes of the United States. 


3. Respondent, in the course and conduct of its business as 
described above, and on or about the dates set forth in the tabu- 
lation below and at divers other times during the year 1962, pur- 
chased livestock in commerce for purposes of slaughter, and in 
purported payment therefor issued checks at the time of pur- 
chase or subsequent thereto, which checks were rturned unpaid 
because of insufficient funds. Respondent issued such checks 
knowing that it did not have on deposit in the bank upon which 
the checks were drawn sufficient funds to pay the checks. 


Date Name of Amount of 

1962 Seller Purchase 

August 28 M. A. Jolly $9,241.44 

September 13 Farmers’ & Stockmens’ 403.65 
Commission Co. 

¢ 15 G. M. Butler 3,270.87 

* 17 Farmers’ & Stockmens’ 931.02 
Commission Co. 

* 17 Albright Commission Co. 5,806.65 

~ 18 John W. Vessey 2,223.91 

“ 22 G. M. Butler 2,158.28 

s 24 Farmers’ & Stockmens’ 2,532.10 
Commission Co. 

* 24 Duffy Commission Co. 605.54 


4. At the time respondent incurred the indebtedness referred 
to in paragraph 8 above, respondent’s financial condition did not 
meet the requirements of the act. At such time, respondent knew 
that it was then unable to pay such indebtedness, and that it 
would be unable to pay such indebtedness in the usual course of 


business. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has engaged in, and used, unfair and 
deceptive practices and devices in commerce in violation of sec- 
tion 202(a) of the act (7 U.S.C. 192(a)). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued. The order will be issued. 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, shall cease and 
desist from: (1) issuing checks to pay for livestock purchased 
in commerce without having on deposit in the bank upon which 
such checks are drawn sufficient funds to pay such checks; and 
(2) purchasing livestock while respondent’s current liabilities 
exceed its current assets unless respondent pays the full pur- 
chase price of the livestock at the time of purchase. 


This order shall become effective on the first day after service 
hereof on respondent. Copies shall be served on tthe parties. 


(No. 8309) 


SCHNELL LIVESTOCK MARKET, INC. v. MARTIN LIVESTOCK SALES, 
INC. P&S Docket No. 2758. Decided April 25, 1963. 


Failure to Pay for Livestock— 
Reparation Awarded 


Failure to pay for livestock purchased by authorized agent or by agent whose 
purchases were ratified by respondent constitutes violation of act for 
which reparation is awarded. 


Mr. C. T. Sanders, of Kansas City, Missouri, for complainant. Mr. Frank J. 
Brady, of Yankton, South Dakota, for respondent. Mr. George R. Spring- 
borg, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on May 10, 1962, com- 
plainant alleges for a first cause of action that on February 17, 
1962, it sold 161 calves and 17 cows to one Walter Egland for a 
total purchase price of $21.565.07; that Egland tendered in pay- 
ment therefor a draft drawn upon one Ed Bailey, respondent’s 
owner and manager, in the amount of the purchase price; that 
the draft was not honored when presented for payment; that 
Egland subsequently consigned the livestock to respondent for 
sale on a commission basis; that respondent sold the livestock at 
prices unknown to complainant; and that complainant is entitled 
to the net proceeds of tthe sale of the livestock up to the amount 
of the draft. For its second cause of action, complainant makes 
essentially identical allegations with respect to its sale of an ad- 
ditional 3 calves and 18 cows to the same Walter Egland on Feb- 
ruary 24, 1962, for the purchase price of $3,054.03. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent on June 27, 1962. A copy 
of the investigative report was served upon complainant on the 
same date. 


Respondent filed an answer on or about July 26, 1962, in which 
it admits the two sales of the livestock by complainant to Walter 
Egland on the dates and for the purchase prices alleged in the 
complaint, but denies that Egland consigned the livestock to re- 
spondent for sale on a commission basis and alleges that in fact 
the livestock were purchased by Egland for the individual trader 
account of Ed Bailey, respondent’s president and manager. 


A motion filed by respondent to dismiss the complaint was 
denied by tthe President Officer on September 5, 1962. Complain- 
ant requested an oral hearing, which was held at Huron, South 
Dakota, on November 19, 1962. George R. Springborg, Office of 
the General Counsel, United States Department of Agriculture 
was Presiding Officer. Complainant was represented at the hear- 
ing by counsel, C. T. ‘Tad’ Sanders, Kansas City, Missouri, and 
offered the testimony of three wiitnesses. Respondent also was 
represented by counsel, Frank J. Brady, Yankton, South Dakota, 
but did not offer the testimony of any witness. Suggested findings 
of fact, conclusions, and order, and a supporting brief were filed 
by complainant. 
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FINDINGS OF FACT 


1. Complainant, Schnell Livestock Market, Inc., Lemmon, 
South Dakota, is and was at all times material herein, a corpora- 
tion operating the Schnell Livestock Market, Lemmon, South 
Dakota, a posted stockyard subject to the provisions of the act. 
Complainant is a market agency, and a dealer, registered with 
the Secretary of Agriculture tto sell livestock on a commission 
basis at its stockyard, and to buy and sell livestock in commerce 
for its own account. 


2. Respondent, Martin Livestock Sales, Inc., Martin, South 
Dakota, is and was at all times material herein, a corporation 
operating tthe Martin Livestock Sales, Martin, South Dakota, a 
posted stockyard subject to the provisions of the act. Respondent 
is a market agency and dealer, registered with the Secretary of 
Agriculture to sell livestock on a commission basis at its stock- 
yard, and to buy and sell livestock in commerce for its own ac- 
count. 


3. At all times material herein, Ed Bailey, sometimes known 
as Eddie J. Bailey, was respondent’s vice-president and manager. 


He was not at any time material herein registered individually 
under the provisions of the act with the Secretary of Agriculture 
as a dealer or market agency. 


4, Walter Egland, an individual, at all times material herein, 
was a market agency engaged in buying livestock in commerce 
on a commission basis. 


5. On February 17, 1962, Walter Egland purchased from com- 
plainant at complainant’s stockyard at Lemmon, South Dakota, 
161 calves and 17 cows which had been consigned to complainant 
for sale on a commission basis, for a total purchase price of 
$21,565.07; and on February 24, 1962, Walter Egland purchased 
from complainant at the same stockyard, three calves and 18 
cows which had also been consigned to complainant for sale on 
a commission basis, for a total purchase price of $3,054.03. In 
each instance Walter Egland tendered in payment for the live- 
stock a draft in the amount of the purchase price, drawn upon Ed 
Bailey, payable at Black Pipe State Bank, Martin, South Dakota. 
Neither draft was honored by the bank when presented for pay- 
ment because there were insufficient funds in respondent’s gen- 
eral account. 


6. All of the livestock were shipped by truck to respondent 
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at Martin, South Dakota, and were sold in the regular course of 
business by respondent as a market agency selling on commis- 
sion; however, the livestock were sold for respondent’s own ac- 
count and not the account of Egland or Bailey. Respondent has 
retained the proceeds from its sales of the livestock. 


7. Walter Egland received a commission of $1.00 per head 
from respondent for the livestock so purchased from complain- 
ant and shipped to respondent, and the truckers who hauled tthe 
livestock were paid out of respondent’s general account. 


8. The complaint was filed within 90 days after the accrual 
of the causes of action. 













CONCLUSIONS 


Though not easily discernible from the pleadings, it is clear 
from the complete record that one of the primary issues in this 
proceeding is whether Walter Egland in fact acted as the author- 
ized agent of respondent in purchasing from complainant the 
cattle in question. 


The law, of course, indulges in no presumption that an agency 
exists, and the burden of establishing agency rests with com- 
plainant. See Producers Livestock Mktg. Assoc. Vv. Dunlap, 21 
A.D. 761 (1962) ; Dalhart Livestock Auction v. Carthel, 21 A.D. 
321 (1962). While it is true that neither Bailey nor Egland testi- 
fied at the oral hearing, the investigative report contains a 
lengthy and detailed statement signed by Bailey, which, when 
considered with the balance of the evidence, leaves no room for 
doubt that Egland in fact was acting as respondent’s agent and 
within the scope of his authority. 


The evidence shows that Bailey as an individual was not regis- 
tered with the Secretary as either a market agency or dealer. He 
was manager and vice-president of respondent, a small family 
corporation, whose other officers were Bailey’s wife and son. Ac- 
cording to his own statement, Bailey “operated” respondent cor- 
poration. From approximately November of 1961 to February of 
1962, Egland had made other livestock purchases for “Bailey,” 
in each case being paid a commission of $1.00 per head, and in 
“many cases” the drafts drawn by Egland in payment for such 
purchases were drawn on “Ed Bailey” or “Eddie J. Bailey,” yet 
they ‘were always paid out of the general account of the Martin 
Livestock Sales, Inc.” Moreover, for making the two purchases of 
cattle on February 17 and February 24, 1962, Egland similarly 
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was paid $1.00 per head, and according to Bailey, the truckers 
who hauled the 199 head were paid “by the general account of 
Martin Livestock Sales Inc.” Bailey significantly states with re- 
spect to the drafts which here were drawn on “Ed Bailey” by 
Egland and delivered to complainant, that they would have been 
paid out of respondent’s general account “if there had been 
enough money in this account to cover them.” 


While Bailey elsewhere speaks of the cattle here in issue as 
being “purchased for me” and “with my permission,” his use of 
the personal pronouns is of no significance in the light of his 
concluding admission, fully substantiated by respondent’s own 
records, that these cattle purchased from complainant were sold 
at Martin, South Dakota, “through the Martin Livestock Sales, 
Inc. for the account of Martin Livestock Sales, Inc.” Should any 
more convincing evidence of Egland’s actual agency for respond- 
ent in purchasing these cattle be needed, it is abundantly pro- 
vided by Bailey’s letter of May 7, 1962, to complaint’s counsel, 
which is written on respondent’s letterhead, bearing respondent’s 
name, and speaks unequivocally of “our obligations to the Schnell 
Livestock Market at Lemmon, South Dakota.” 


Respondent, with full knowledge through Bailey, its manager 
and officer, of the terms of the two purchases made by Egland, 
accepted delivery and retained possession of the cattle for its own 
account. By thus accepting and retaining the benefits of Egland’s 
actions, even if it had been made to appear that Egland initially 
acted without respondent’s knowledge or authority, respondent 
ratified Egland’s acts and became liable to complainant for the 
purchase price. See J. T. Enterline & Son v. Andrew, 231 N. W. 
416, 211 Ia. 176; Worsely v. Agers, 123 N. W. 3638, 144 Ia. 676. 


We have not failed to note the absence of any real showing 
that complainant knew at the time of making the sales to Egland 
of Egland’s actual agency for respondent. The complainant’s tes- 
timony in this regard was only that Egland had been involved 
in some six to ten similar purchases from complainant beginning 
in October 1961, where drafts had been drawn on Ed Bailey 
and the cattle shipped to respondent, and where the drafts had 
been paid. 


However, even if we assume, arguendo, that the two purchases 
here in question were made by Egland in his own name and 
without complainant knowing of Egland’s agency for respondent, 
respondent nevertheless becomes liable for the purchase price. We 
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already have concluded that Egland did in fact have authority 
to act as agent for respondent, so Egland’s non-disclosure of re- 
spondent as his principal would in no way operate to relieve 
respondent from liability. The law is well settled that where 
goods are purchased by an agent for an undisclosed principal, 
the latter may be held liable for the debt when he is discovered, 
where the purchase is within the scope of the agency. The fact 
that the agent for the undisclosed principal also could be held 
liable in no way alters the situation. See Steele-Smith Grocery 
Co. v. Pottast, 80 N.W. 517, 109 Ia. 418; F. A. Patrick & Co. V. 
Grand Forks Mercantile Co., 99 N.W. 55, 18 N.D. 12; Kerr v. 
Simons, 207 N.W. 305, 166 Minn. 195. From all of the foregoing, 
it is concluded that respondent is liable to complainant for the 
purchase price of $21,565.07 for the 178 head of cattle bought 
by Egland on February 17, 1962, and for the purchase price of 
$3,054.03 for the 21 head of cattle similarly bought by Egland 
on February 24, 1962. 

Respondent’s failure to pay complainant the purchase price for 
the cattle constitutes an unjust and unreasonable practice in vio- 
lation of the act, and complainant is therefore entitled to repara- 
tion from respondent in the total amount of $24,619.10. 


ORDER 


Within 30 days from the date of this order, respondent, Martin 
Livestock Sales, Inc., shall pay complainant the sum of $24,- 
619.10, plus interest thereon at the rate of five per cent per 
annum from March 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8310) 


In re RICHARD E. HIGH. P&S Docket No. 2854. Decided April 29, 
1963. 


Violations—Insolvency—Suspension of 
Registration—Consent 


Respondent is suspended as a registrant under the act until he is no longer 
insolvent and ordered to cease and desist from engaging in complained 
of violations. 
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Mr. Earl L. Saunders, for complainant. Koch & Koch, of Van Wert, Ohio, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed on February 6, 1963, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The complaint charges that 
respondent’s financial condition does not meet the requirements 
of the act (7 U.S.C. 204) ; that respondent failed to pay for cer- 
tain livestock which he purchased in commerce; that respondent 
issued a check in purported payment for livestock purchased in 
commerce without having sufficient funds on deposit to pay such 
check; and that respondent failed to keep accounts, records and 
memoranda which fully and- correctly disclosed all transactions 
involved in his business as a dealer under the act. Respondent has 
filed an amended answer in which (1) he admits the jurisdic- 
tional allegations of the complaint and neither admits nor denies 
the remaining allegations; (2) he states that for the purposes 
of this proceeding and for such purposes only, the order in this 
proceeding may contain findings of fact and conclusions based 
upon the allegations of the complaint as the findings of fact and 
conclusions of the Secretary of Agriculture; (3) he waives oral 
hearing and the report of the hearing examiner; and (4) he con- 
sents to the issuance of the order contained herein. Complainant 
has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Ohio City, 
Ohio. Respondent is registered with the Secretary of Agriculture 
as a dealer under the act, and at all times mentioned herein was 
so registered. 


2. As of January 4, 1963, respondent’s current liabilities ex- 
ceeded his current assets by approximately $32,000. 


3. Respondent has failed to pay approximately $41,000 of the 
purchase price of certain livestock which he purchased in com- 
merce for his own account during the period October 26, 1962 
through November 3, 1962. 
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4, Respondent, in purported payment of the purchase price 
of a portion of the livestock referred to in paragraph 3 above, 
issued a check on October 27, 1962, drawn on the Van Wert 
National Bank, Van Wert, Ohio, in the amount of $7,054.86, 
which check was returned unpaid by tthe bank because of insuf- 
ficient funds. 


5. Respondent, in connection with his dealer operations, dur- 
ing the period February 2, 1962 through November 3, 1962, 
failed to keep such accounts, records and memoranda as fully and 
correctly disclosed all transactions in his business. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of the 
act (7 U.S.C. 204), and has wilfully violated sections 312 and 
401 of the act (7 U.S.C. 213, 221). Respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from purchasing livestock in 
commerce and failing to pay the full purchase price thereof, and 
from issuing checks in payment for livestock purchased in com- 
merce when he does not have sufficient funds on deposit to pay 
such checks. 


Respondent shall keep accounts, records and memoranda which 
will fully and correctly disclose all transactions in his business 


under the act. 


Respondent is suspended as a registrant under the act until he 
is no longer insolvent. At the request of respondent, when he 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after its 
service on respondent and copies hereof shall be served on the 


parties. 
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(No. 8311) 


HARVEY SORENSEN v. HELMER NIELSEN AND JIM NIELSEN, d/b/a 
HELMER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket 
No. 2886. Decided April 29, 1963. 


Failure to Pay for Livestock—Reparation 
Awarded—Default 


The failure of respondents to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and respondents are 
ordered to pay to complainant the amount due. 


Mr. B. C. Berge, of Garner, Iowa, for complainant. Dona S. Kahn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on October 3, 1962, in which complainant seeks 
reparation in the amount of $1,665.00, alleged to be the purchase 
price of nine heifers sold by complainant to respondents on Sep- 
tember 4, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ents on December 18, 1962. A copy of the investigative report 
was served on complainant on December 17, 1962. 


At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that failure to file an answer would 
constitute a waiver of oral hearing and admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondents have not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Harvey Sorensen is an individual residing at Garner, 
Iowa. 
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2. Respondents, Helmer Nielsen and Jim Nielsen, were, at all 
times material herein, partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their own 
account and to sell livestock on a commission basis at the Helmer 
& Jim Nielsen Dairy Cattle Market, Emmons, Minnesota, a 
posted stockyard subject to the provisions of the act, hereinafter 
referred to as the stockyard. Respondents own and operate the 


stockyard. 


3. On September 4, 1962, Elmo Iverson, respondents’ repre- 
sentative, agreed to buy nine heifers from complainant for the 
account of respondents. The heifers were transported from Gar- 
ner, Iowa, to the stockyard on September 4, 1962, and in pur- 
ported payment of the livestock, respondents sent complainant a 
check dated September 10, 1962, in the amount of $1,665.00. The 
check was returned unpaid by the bank upon which it was drawn, 
with the notation “no account.” No further payment has been 
received by complainant. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondents’ failure to pay complainant the 
purchase price of the heifers purchased in commerce for the ac- 
count of respondents is an unjust and unreasonable practice in 
violation of the act. Hansen v. Kulow, 22 A.D. 84 (1963). Ac- 
cordingly, respondents should be ordered to pay complainant, 
jointly and severally, the amount of the purchase price. Of 
course, payment to complainant of a total of $1,665.00, with in- 
terest, will discharge his claim. 


ORDEK 


Respondents, Helmer Nielsen and Jim Nielsen, d/b/a Helmer 
& Jim Nielsen Dairy Cattle Market, shall jointly and severally 
pay the complainant, within 30 days from the date hereof, the 
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sum of $1,665.00, with interest thereon at the rate of 5% per 
annum from October 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN THE PARTIES 
(No. 8312) 


P&S Docket No. 2868. Dismissed April 2, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8313) 


P&S Docket No. 2792. Dismissed April 11, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8314) 


P&S Docket No. 2848. Dismissed April 15, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8315) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. STEWART PRODUCE 
COMPANY. PACA Docket No. 8361. Decided April 1, 1963. 


Petition for Reconsideration—Dismissal 


The order of August 29, 1962, is supported by the evidence and the law ap- 
plicable thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued August 29, 1962, awarding reparation 
to complainant in the amount of $121.13. A timely petition for 
reconsideration was filed by complainant in which it is contended 
that reparation in the amount of $860 should have been awarded. 


Counsel for complainant takes exception to the conclusion in 
the order of August 29, 1962, that there was no bona fide dispute 
as to complainant’s liability for the full contract price of the 
potatoes in question and, therefore, there was no accord and sat- 
isfaction. Counsel insists there is ample evidence of a bona fide 
dispute between the parties. 


The evidence shows that on or about July 8, 1960, respondent 
sold and shipped to complainant a carload of U.S. No. 1, Size A, 
white potatoes at $3.40 per hundred pound bag, f.o.b. California 
shipping point. Complainant resold these potatoes to its customer 
in Duluth, Minnesota, on a different basis, that is, subject to 
approval on arrival. The customer rejected the potatoes on ar- 
rival because they were not U.S. No. 1 at that time. Complainant 
informed respondent by telephone that it was having some 
trouble and respondent wired complainant to obtain Federal in- 
spection at Duluth. Complainant diverted the shipment to Chi- 
cago where it was federally inspected on July 21. That same day, 
complainant resold the potatoes and wrote respondent a letter 
concerning the inspection and the resale. In this letter, complain- 
ant also said: 


“TI know the market has declined—as a matter of fact 
deteriorated—perhaps causing a further unnecessary 
loss because the quality was very good and the size very 
satisfactory. 


“IT will appreciate whatever cooperation we can mu- 
tually agree to to minimize the loss. .. .” 


This letter was followed by complainant’s accounting dated 
July 30 on the resale in Chicago and by complainant’s check 
dated August 15 in the amount of $709.12. According ‘to com- 
plainant, respondent deposited this check without protest. 


Where there is a bona fide dispute between a debtor and a 
creditor as to how much is due, a payment of the amount claimed 
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by the debtor to be due in full settlement, if accepted by the 
creditor, is a satisfaction of the claim. Quinlan & Tyson Vv. Na- 
tional Casualty Co., 311 Ill. App. 369, 36 NE 2d 470 (1941); 
Hines V. Massachusetts Mut. Life Ins. Co., 174 SW 2d 94 (Tex. 
Cir. App. 1948); 1 C.J.S., Accord & Satisfaction, 32b(1), page 
515. In one of the cases cited by complainant, Modern Dust Bag 
Co. v. Commercial Trust Co., 34 Del. Ch. 354, A. 2d 378 '(1954), 
the Court stated: 


“Is the dispute an honest, genuine, bona fide dispute, 
advanced in good faith and resting upon a substantive 
basis, and founded on some reasonable, tenable or plau- 
sible ground? If it is, then the dispute need not be in 
fact established or need not be based upon a solid foun- 
dation. Plaintiff must show only that there is some jus- 
tification for its contention and that the dispute does 
not represent a mere arbitrary refusal on the part of 
plaintiff to pay a just indebtedness. .. .” 


Insofar as the evidence shows, respondent was not aware at 
the time it deposited complainant’s check that complainant had 
resold the potatoes to its customer in Duluth on a different basis 
than in the purchase from respondent. Absent such knowledge, 
it is difficult to see how there could be a meeting of the minds of 
the parties as to the alleged new contract of accord and satis- 
faction. Furthermore, it does not appear that complainant in its 
various communications with respondent specifically claimed that 
respondent breached the contract in any respect or that com- 
plainant was liable for some amount less than the contract price. 
At most complainant by its letter of July 21 expressed the hope 
that respondent would agree to an adjustment, apparently 
realizing that most if not all of the loss sustained on resale 
resulted from the market decline at Chicago. We are still of the 
same opinion that complainant has failed to sustain the burden 
of proving the existence of a bona fide dispute. Presho Livestock 
Auction Co. v. Gehan Comm’n Co., 6 A.D. 539; Sessions v. Uni- 
versal Fruit & Produce, 19 A.D. 1177. 


It is our opinion that the order of August 29, 1962, is sup- 
ported by the evidence and the law applicable thereto. Accord- 
ingly, complainant’s petition for reconsideration is dismissed 
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without prior service upon respondent, and the order of August 
29, 1962, is reinstated. The reparation awarded in that order 
shall be paid within 30 days from the date of this order. 


The facts shall be published. 
Copies of this order shall be served upon the parties. 


(No. 8316) 


MUTUAL PRODUCE, INC. v. I. A. HARPER AND SON. PACA Docket 
No. 8846. Decided April 2, 1963. 


Joint Account Transaction—Loss 


Respondent’s position as to the joint account cost of the berries is substanti- 
ated by the evidence. Respondent is ordered to pay to complainant the 
amount of $181.95 in connection with the loss on this transaction. 


Complainant pro se. Mentz & Ford, of Hammond, Louisiana, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 20, 1962, complainant re- 
quests an award of reparation in the sum of $457.94, which is 
alleged to be due from respondent in connection with a joint 
account transaction entered into by the parties on or about April 
11, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 14, 1962. A 
copy of the formal complaint and a copy of the report of inves- 
tigation were served upon respondent on September 19, 1962. 
Respondent filed an answer to the formal complaint on October 
3, 1962, admitting the joint account arrangement between the 
parties and acknowledging that it is indebted to complainant, but 
in a sum less than that requested as reparation by complainant. 


Since the amount involved herein is less than $500, the evi- 
dence is submitted under the shortened procedure set forth in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
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thereto, complainant filed an opening statement and respondent 
adopted its verified answer as its answering statement. 


FINDINGS OF FACT 


1. Complainant, Mutual Produce, Inc., is a corporation whose 
address is Boston Market Terminal, C & Fargo Streets, South 
Boston, Massachusetts. 


2. Respondent is a partnership composed of Ivy A. Harper 
and Ivy A. Harper, Jr., doing business as I. A. Harper And Son, 
whose address is Post Office Box 257, Hammond, Louisiana. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On April 14, 1962, in the course of interstate commerce, 
complainant and respondent entered into a joint account agree- 
ment for the disposal of a carload of Louisiana strawberries at 
an agreed joint account cost of $3.90 per 12-pint tray, f.o.b. 
Hammond, Louisiana, plus $60 for precooling and dry ice 
charges. 


4. Pursuant to this contract, respondent, on the evening of 
April 14, 1962, shipped 1400 12-pint trays of Louisiana straw- 
berries from Hammond, Louisiana, to respondent at Boston, 
Massachusetts, in car REX 6182. Respondent, at 8:46 p.m. of the 
same day dispatched the following telegram to complainant: 


“CAR OUT TONIGHT REX 6182 1400-12 PT TRAYS 
STRAWBERRIES AT 3.90 FOB PLUS 60.00 PRE- 
COOLING AND DRY ICE DRAFTING YOU $4968.00” 


5. Respondent drew a draft against complainant in its (re- 
spondent’s) favor on April 16, 1962, in the amount of $4,968, 
and on the same date issued its invoice to complainant reflecting 
the joint account transaction involved herein. The relevant por- 
tion of the invoice is as follows: 


“1400-12 pt. Trays Strawberries @ 3.90 5460.00 
“Dry Ice 35.00 
“Precooling 25.00 
“Joint Cost 5520.00 
“Drafting 4968.00” 


6. Complainant received both the telegram of April 14 and 
the invoice dated April 16, but made no complaint to respondent 
with respect to either at that time. Complainant was likewise 
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presented with the draft drawn by respondent on April 16 in 


the sum of $4,968, which draft was paid in full by complainant 


on April 19, 1962. 


7. Car REX 6182 arrived at contract destination, Boston, 
Massachusetts, on April 17, 1962. It was there accepted by com- 
plainant, who resold the berries contained therein for the joint 
account of itself and respondent. Thereafter, under date of April 
20, 1962, complainant rendered the following accounting to re- 
spondent: 


“No. Trays Unit Price Extension 
36 $4.56 $ 164.16 
24 4.32 103.68 
218 4,20 915.60 
106 3.96 419.76 
160 3.84 614.40 
398 3.60 1,432.80 
400 3.40 1,360.00 
38 3.00 114.00 
20 2.40 48.00 
1400 $5,172.40 
“Joint Cost (draft paid 4/19) 4,968.00 
“Unloading and delivery 126.00 
“Trucking to New York 100.00 
“Demurrage 4.50 
“Sampling 17.50 
“Terminal charges 31.00 
“Detention 13.70 
“Freight 827.59 
“Joint Loss 915.89 
“14 I. A. Harper & Son 457.94 
“1% Mutual Produce, Inc. 457.95” 


8. In addition to the accounting set forth above, complainant 
sent respondent an invoice dated April 20, 1962, containing the 
following notation. 


“REX 6182-Strawberries 
¥% loss due us on above car per 


attached accounting. 
457.94” 


9. Respondent failed to remit the $457.94 to complainant as 
requested in complainant’s invoice of April 20, 1962. Thereafter, 
on May 1, 1962, complainant inquired of respondent as to why 
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payment has not been made and again advised respondent that 
its share of the loss on car REX 6182 amounted to $457.94. 


10. In a subsequent exchange of communications between 
the parties, respondent tendered complainant its check in the 
amount of $251.95 as its share of the loss realized on this car- 
load. Complainant returned the check to respondent and insisted 
upon payment of $457.94. 


11. The formal complaint was filed on August 20, 1962, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue presented in this proceeding has to do with the 
agreement of the parties concerning the joint account cost of the 
carload of strawberries involved in this proceeding. Complainant 
alleges that the parties agreed upon a joint account cost, per 
tray, of $3.50, f.o.b. Hammond, Louisiana, plus precooling and 
icing charges. Respondent, on the other hand, alleges that the 
agreed joint account cost, per tray, was $3.90, f.o.b. Hammond, 
plus precooling and icing charges. 


Complainant gives this version of the contract: that its presi- 
dent, Lewis Gussman, talked to respondent partner I. A. Harper 
by telephone on or about April 14, 1962, in regard to jointing a 
carload of Louisiana strawberries; that in the course of this con- 
versation, it was agreed that the f.o.b. joint account cost of the 
berries should be 10% below the prevailing market price at Ham- 
mond; that on this date, the prevailing market price at Ham- 
mond for Louisiana strawberries was $3.90 per tray; and that 
the f.o.b. joint cost which the parties thus agreed upon was $3.90 
less 10%, or $3.50 per tray, plus $60 for precooling and dry icing 
charges. 


Respondent substantially agrees with complainant’s version of 
the events leading to the making of the contract, but alleges that 
the parties agreed that the then-prevailing price at Hammond 
of $3.90 per tray, plus precooling and icing charges, should con- 
stitute the f.o.b. joint account cost. 


The evidence shows that respondent, in its telegram of April 
14 to complainant, set forth the joint account cost of the berries 
at $3.90 per tray. Complainant does not deny that it received the 
telegram. Accordingly, complainant was thus put on notice that 
respondent considered this to be the joint account cost per tray 
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of the strawberries. Despite such notice, however, we find 
nothing in the record showing any objection on the part of com- 
plainant. Complainant, in its opening statement, attempts to ex- 
plain its lack of objection by saying that it thought that the 
reference in the wire of April 14 to “3.90 f.o.b.” had to do with 
the market price at Hammond on that date, and that the further 
reference in the wire to a draft against complainant by respond- 
ent in the amount of $4,968 was a close approximation by re- 
spondent of the number of trays (1400) in the shipment, multi- 
plied by the agreed joint account cost (3.50) per tray. 


We cannot accept complainant’s interpretation of the meaning 
of the telegram of April 14, for the document—or a true copy 
of the document—is in evidence and can speak for itself and is the 
best evidence of its contents. In reading the telegram, no am- 
biguity or equivocation is apparent. On the contrary, giving the 
words in the telegram their customary meaning, as we are re- 
quired to do in interpreting a document, we think that the mes- 
sage from respondent to complainant was quite clear and that 
it supports respondent’s position in this proceeding. On the 
whole, therefore, we are of the opinion and do hereby conclude 
that the agreed joint account cost was $3.90 per tray, f.o.b. Ham- 
mond, plus $60 for precooling and icing charges. 


The accounting rendered to respondent by complainant in. con- 
nection with this shipment has not been questioned by respondent, 
with the exception of the calculations based upon complainant’s 
use of the figure of $3.50 per tray as the joint account cost. Ac- 
cordingly, we take the uncontroverted figure of $5,172.40 re- 
ported by complainant in its accounting and accept it as the 
total gross proceeds realized from the sale of the strawberries 
in car REX 6182. Taking 1400 trays of strawberries at $3.90 per 
tray, plus $60 cooling charges, we get a total f.o.b. joint account 
cost of $5,520. Adding freight and related expenses of $1,120.29 
to the f.o.b. joint account cost gives a delivered joint account cost 
of $6,640.29. Subtracting the total gross proceeds received on re- 
sale, $5,172.40, from the total of the delivered joint account cost, 
$6,640.29, gives us a total loss on the shipment of $1,467.89. This 
loss should be allocated between the parties as follows: 


(1) $5,520.00 — F.O.B. joint account cost 
4,968.00 — Paid respondent by complainant 





$ 552.00 — Balance due respondent from complainant on 
f.o.b. joint account cost 
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(2) $6,640.29 — Delivered joint account cost 
5,172.40 — Total gross proceeds received on resale 


$1,467.89 — Joint account loss on the shipment 


(3) $733.95 = % loss allocated to complainant 
$733.95 — % loss as “ respondent, and due 
complainant 
(4) $733.95 — Due complainant from respondent as pro-rata 


share of loss 
552.00 — Credit due respondent from complainant on f.o.b. 
joint account cost 


$181.95 — Net amount due complainant from respondent 


Pursuant to the foreging, it is concluded that respondent owes 
complainant $181.95 in connection with ‘the loss on this joint ac- 
count transaction, and that its failure to pay this sum to com- 
plainant is in violation of section 2 of the act. Accordingly, 
reparation should be awarded complainant from respondent in 
the sum of $181.95, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $181.95, with interest thereon 
at the rate of 5 percent per annum from June 1, 1962, until paid. 


The facts shall be published and copies of this order shall be 
served upon the parties. 


(No. 8317) 


CALCAGNO FARMS v. SPRING KIST SALES, INC. PACA Docket No. 
8641. Decided April 4, 1963. 


Failure to Sustain Burden of Proof— 
Counterclaim—Dismissal 


It is concluded that respondent failed, in connection with its defense and 
counterclaim, to prove that the strawberries received and accepted by 
it were not of the variety specified in the contract and, in addition, part 
of counterclaim not timely filed. 


Mr. Gordon J. Aulik, of Stockton, California, for complainant. Howard & 
Lewis, of Provo, Utah, for respondent. Mr. Dean A. Gardner, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed May 29, 1961, and the formal 
complaint was filed October 23, 1961. Complainant seeks repara- 
tion in the amount of $35,692.80, the alleged loss sustained by 
complainant in connection with the sale to respondent of two car- 
loads of frozen strawberries. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on December 
5, 1961. On that same date, a copy of the report of investigation 
was served upon complainant. In its answer filed January 31, 
1962, respondent admitted that it entered into negotiations and 
contracts to purchase I.Q.F. Grade A Shasta strawberries and 
that some frozen strawberries were shipped to Wichita Ice & Cold 
Storage but alleged that the strawberries were not Shasta straw- 
berries as specified in the contract between complainant and re- 
spondent and that the berries were never released to respondent. 
Respondent’s answer included a counterclaim for $8,318.70, 
which is alleged to be the loss sustained in connection with 9,243 
cases of strawberries purchased from complainant in the fall of 
1960 and early spring of 1961 as Shasta Grade “A” but which 
were in fact an inferior variety worth 3 cents less per pound. In 
addition, respondent alleges that it sustained damages of $15,000 
for injury to respondent’s business and reputation, and loss of its 
strawberry market, because the berries shipped by complainant 
were not of the Shasta variety. Respondent requested an oral 
hearing. No reply to the counterclaim was filed. 


An oral hearing was held at Salt Lake City, Utah, on August 
22, 1962. Complainant was represented by counsel and T. Jerome 
Barnes, owner of the Pacific Brokerage Company, Watsonville, 
California, testified on behalf of complainant. Complainant filed 
an amendment to the complaint reducing the amount claimed to 
$17,094.21. Respondent was represented by counsel, and W. Mark 
Eddington, President of respondent corporation, testified in its 
behalf. Complainant filed a brief on November 5, 1962. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John A. Cal- 
cagno and Raymond P. Calcagno, doing business as Calcagno 
Farins, whose address is Post Office Box 1028, Watsonville, 
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California. At the time of the transaction involved herein, com- | 


plainant was licensed under the act. 


2. Respondent, Spring Kist Sales, Inc., is a corporation, 
whose address is 15 East Oakland Avenue, Salt Lake City, Utah. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about July 7, 1960, contemplating shipment in inter- 
state commerce, complainant contracted to sell to respondent 
18,000 30-pound cartons of I.Q.F. (Individually quick frozen) 
whole Shasta strawberries, U.S. Grade A, 1960 pack, at 26 cents 
per pound, f.o.b. Watsonville, California. It was further pro- 
vided that respondent would furnish shipping and routing in- 
struction, and that the berries would be released to respondent 
upon payment of sight drafts. At the time of the contract the 
berries were in storage at John C. Mello & Son, Watsonville, Cali- 
fornia. Pacific Brokerage Company, Watsonville, California, and 
Pacific National Foods, Inc., Seattle, Washington, acted as 
brokers in the transaction. . 


4, Pursuant to the foregoing contract, respondent requested 
shipment of two carloads of strawberries to Wichita Ice & Cold 
Storage, Wichita, Kansas. On August 18, 1960, complainant 
shipped car PFE 301219 containing 2,576 cartons of strawberries 
from Watsonville to Wichita Ice & Cold Storage. On September 
24, 1960, complainant shipped car FGEX 1459 containing 2,000 
cartons from Watsonville to Witchita Ice & Cold Storage. The 
strawberries were in compliance with the contract. 


5. Upon arrival of the first car at Wichita, 18 damaged car- 
tons were rejected to the carrier, leaving 2,558 cartons at the 
agreed price of $19,952.40. The second car on arrival contained 
1,999 cartons having a contract value of $15,592.20. Complain- 
ant invoiced respondent for the purchase prices but respondent 
did not pay the sight drafts forwarded to the Fourth National 
Bank of Wichita. 


6. Complainant and respondent entered into a written con- 
tract dated October 10, 1960, covering ‘the sale of each carload of 
berries. Each contract contained the following provision: 


“Product is to be drafted vs. Original Delivery Order 
to Wichita Ice and Cold Storage and U.S.D.A. Certifi- 
cate attached to draft. Sight Draft to be paid within 
thirty days of date of shipment as presented for col- 
lection at Fourth National Bank of Wichita.” 
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7. Complainant issued new invoices but respondent again 
failed to pay the drafts. On September 20, 1961, Pacific Brok- 
erage Company, acting on behalf of complainant, notified re- 
spondent by telegram that if full payment was not received by 
October 2, 1961, complainant would resell the berries for the ac- 
count of whom concerned and respondent would be held liable 
for any loss incurred. Respondent did not pay the drafts. 


8. The 4,557 cartons of strawberries were promptly and prop- 
erly resold by complainant for a total price of $26,514.90. Com- 
plainant incurred and paid reasonable expenses of $7,959.53, 
leaving a net amount of $18,555.37. This figure is $16,989.23 less 
than the total contract price of the two shipments of $35,544.60. 


9. The informal complaint was filed May 29, 1961, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The broker’s memorandum of sale dated July 7, 1960, covered 
the sale of 18,000 cartons of I.Q.F. Shasta, U.S. Grade A, straw- 
berries. While the signed contracts dated October 10, 1960, cov- 
ering a portion of the 18,000 cartons, do not mention Shasta 
variety, the parties are in agreement that their understanding 
was that the berries were to be of that variety. 


Respondent’s sole contention is that the two carloads of berries 
involved herein were not all Shasta variety but were mixed 
varieties. The only evidence submitted by respondent in this con- 
nection consists of the testimony of W. Mark Eddington, Presi- 
dent and Manager of respondent, to the effect that previous ship- 
ments from complainant in. 1960 consisted of mixed varieties al- 
though these contracts also specified Shasta variety. It is not 
claimed that anyone connected with respondent inspected the 
two carloads of berries in question after arrival at Wichita. On 
the other hand, T. Jerome Barnes testified that he inspected the 
two carloads of berries prior to shipment and they were of the 
Shasta variety. Furthermore, numerous letters exchanged be- 
tween the parties and the brokers concerning the failure of re- 
spondent to pay for the berries do not refer to or raisq any 
question as to variety. To the contrary, it appears that respond- 
ent’s failure to pay was due solely to its inability to arrange 
financing. It is also noted that the broker’s memorandums issued 
in connection with the resales of all but 400 cartons show the 
berries as Shasta variety. 
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Complainant submitted Federal inspection certificates showing 
that the berries were U.S. Grade A at Watsonville, California, 
prior to shipment. It is concluded that the berries were Shasta 
variety and otherwise in accordance with the terms of the con- 


tracts. 


The total price of the two carloads of berries is $35,544.60. 
The evidence shows that complainant resold 1,935 cartons on 
October 30, 1961, at 19 cents per pound, 300 cartons on Novem- 
ber 16, 1961, at 25 cents per pound, 100 cartons on November 
17, 1961, at 19 cents per pound, and 2,222 cartons on February 
2,1962 at 19 cents per pound, or a total of $26,514.90. Barnes 
testified that they were resold for the best price obtainable. Com- 
plainant incurred and paid reasonable expenses for storage, 
freight and stenciling of $7,959.53. This was $104.98 less than 
claimed by complainant. While complainant claimed that it paid 
$209.96 to Wichita Ice & Cold Storage on January 9, 1962, for 
storage on 2,222 cartons from November 25 to December 24, 
1961, the invoice for such-storage is only in the amount of 
$104.98. The total contract price of $35,544.60, less the net 
proceeds of $18,555.37, leaves a balance of $16,989.23. The fail- 
ure of respondent to pay this amount to complainant is in vio- 
lation of section 2 of the act. Reparation of $16,989.23 should 
be awarded to complainant with interest. 


Respondent’s counterclaim involves 2,000 cartons of frozen 
strawberries purchased from complainant on or about April 26, 
1960, 667 cartons of frozen strawberries purchased from com- 
plainant on or about June 6, 1960, and 6,576 cartong of the 
18,000 purchased from complainant on July 7, 1960. The basis of 
this claim is that these three contracts specified Shasta berries 
and that complainant breached these contracts by shipping ber- 
ries of mixed varieties. Eddington testified that these berries 
were repacked at Wichita Ice & Cold Storage into 26-ounce poly- 
ethylene bags with respondent’s label and distributed to the 
trade; that the consumers were dissatisfied with the berries and 
many bags were returned; and that respondent’s sales dropped 
in half as a result thereof and respondent was damaged in the 
approximate amount of $150,000. 


The Secretary has no jurisdiction over a counterclaim filed 
more than 9 months after the cause of action accrued, unless 
such claim arose out of the same transaction or occurrence as 
the original suit which was timely filed. Shoreland Freezers Vv. 
Novick, 15 A.D. 989; I. Meltzer & Son v. J. Lerner & Son, 21 
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A.D. 685. Shipments under the contracts of April 26 and June 
6, 1960, were made sometime prior to August 18, 1960, the exact 
dates not being shown. The alleged causes of action based on 
breach of warranty arose on or before that date. Since the coun- 
terclaim was first asserted on January 31, 1962, or more than 
a year later, it was not timely filed insofar as these shipments 
are concerned and cannot be considered. The situation is entirely 
different with respect to the other 6,576 cartons. The Secretary 
has jurisdiction over the alleged claim as to these cartons since 
they were shipped under the same contract of July 7, 1960, on 
which complainant’s claim is based. 

Respondent had the burden of proving the allegations of its 
counterclaim by a preponderance of the evidence. The evidence sub- 
mitted by respondent is far too vague to sustain this burden. The 
evidence does not even show when these 6,576 cartons were 
shipped. Complainant denied that these berries were of mixed 
varieties. It is concluded that respondent has failed to sustain 
the required burden of proof. Accordingly, the counterclaim 


should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $16,989.23, with interest 
thereon at the rate of 5 percent per annum from November 1, 


1960, until paid. 
The counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8318) 


FLEISCHER PRODUCE COMPANY, INC. v. ALFRED J. ITULE. PACA 
Docket No. 8805. Decided April 11, 1963. 


Failure to Sustain Burden of Proof— 
Suitable Shipping Condition 


It is concluded that respondent failed to prove breach of warranty of suit- 
able shipping condition and accordingly reparation awarded. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. Mr. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 27, 1961. The 
formal complaint was filed on June 8, 1962. Complainant requests 
an award of reparation in the sum of $4,895.18, which is alleged 
to be the unpaid balance due complainant in connection with the 
sale to respondent of four truckloads and one carload of vege- 
tables during April 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on July 13, 1962. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent on July 14, 1962. Respondent filed an answer 
to the formal complaint on August 1, 1962, admitting that he 
owed a part of the sum requested in reparation in the formal 
complaint, but denying that he owed the entire balance claimed 
by complainant, since some of the produce involved in these 
transactions was allegedly worthless and had to be dumped. 


Although the amount in controversy exceeds $500, the parties 
waived oral hearing, so that the issues are decided under the 
shortened method of procedure provided for in section 47.20 of 
the rules of practice (7 CFR 47.20). Pursuant to this procedure 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Fleischer Produce Company, Inc., is a cor- 
poration whose address is Post Office Box 1719, Nogales, Arizona. 


2. Respondent is an individual, Alfred J. Itule, whose address 
is 2180 West Weldon Street, Phoenix, Arizona. At the time of 
the transactions involved herein, respondent was not licensed 
under the act, but was subject to license. 


3. Contemplating shipment in foreign commerce, complainant 
sold to respondent on each of the following days one lot of as- 
sorted vegetables, Elma brand grown in Mexico: April 10, April 
12, April 15, April 16, and April 19, 1961. The total agreed pur- 
chase price of the five shipments was $5,837.58, f.o.b. Nogales, 
Arizona, with the agreed contract destination being Phoenix, 
Arizona. 


4. Pursuant to the contracts set forth above, complainant 
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shipped from Mexico to respondent at Phoenix, Arizona, one lot 
of assorted vegetables, Elma brand, on each of the respective 
dates of sale. Each of the shipments was accepted on arrival at 
contract destination, Phoenix, Arizona, by respondent. 


5. Respondent has paid complainant $942.40 in connection 
with these transactions. 


6. An informal complaint was filed on September 27, 1961, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


There have been no questions raised with respect to the mak- 
ing, or the terms, of the contracts set forth in Finding of Fact 
No. 3. There has likewise been no question of the receipt and 
acceptance by respondent of the five shipments made pursuant 
to such contracts, as set forth in Finding of Fact No. 4. Accord- 
ingly, by his acceptance, respondent became liable to complain- 
ant for the agreed purchase price of the vegetables, less provable 
damages shown to have been sustained by rspondent as a result 
of any breach of contract by complainant. The burden of proving 
the breach and the damages, by a preponderance of the evidence, 
rests upon respondent. Stanley Wronowski v. Robert N. Robson 
Company, Inc., 19 A.D. 484. 


Respondent fails to clearly state, either in his answer or in 
his answering statement, the exact nature of the breach of con- 
tract of which he complains. None of the vegetables involved 
herein were sold by grade or with any express warranty as to 
quality and condition. Accordingly, there is no question of a 
breach of an express warranty by complainant. Respondent, in 
his answer, alleges that a quantity of the vegetables from the 
shipments involved herein was dumped. by third parties into 
whose possession such vegetables had come. This is repeated in 
his answering statement, in which he says: “We have proof that 
the last two loads of merchandise were damaged, and are enclos- 
ing statements to that effect, as follows: .. .” The proof to which 
respondent refers is four sales tickets which were made a part 
of the answering statement. One of these sales tickets, made out 
to “Sharp Mkts” in Tucson, Arizona, and dated April 20, 1961, 
has the words, “damaged, dumped” written on it, while the sec- 
ond ticket, also made out to “Sharp” and dated April 20, 1961, 
has “dumped” written on it. The other two sales tickets, both 
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made out to “Sharps” and both dated April 11, 1961, contain no 
reference either to damage or dumping. 


Based upon the documents submitted by respondent in this 
proceeding, it appears that respondent, for a defense herein, is 
relying upon the warranty of suitable shipping condition, and is 
alleging a breach of this warranty on the part of complainant. 
In the regulations, section 46.41(j), “suitable shipping condi- 
tion,” in relation to direct shipments, is defined as meaning that 
a commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the contract destination agreed upon between the parties 
(7 CFR 46.41(j) ). Respondent asks that we accept the four sales 
tickets submitted by him as proof of the fact that complainant 
breached this warranty. This we cannot do, for while respondent 
contends that certain of the produce was damaged, no inspection 
certificate or other evidence is offered to show the type and scope 
of such damage, or to show which shipment or shipments were 
affected. Respondent also contends that certain of the produce 
was dumped, but we have no evidence which establishes that 
respondent’s claim is based upon his own knowledge, nor is there 
amy evidence to show the necessity for the alleged dumping. Ac- 
cordingly, we conclude that respondent has failed to prove that 
complainant breached the warranty of suitable shipping condi- 
tion and therefore owes complainant the full f.o.b. purchase price 
of the five shipments. 


The total f.o.b. purchase price of the five lots of vegetables in- 
volved herein is $5,837.58, of which respondent has paid com- 
plainant $942.40 as an undisputed amount. Respondent’s failure 
to pay complainant the balance remaining due in the sum of 
$4,895.18 is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,895.18, with interest there- 
on at the rate of 5 percent per annum, from May 1, 1961, until 
paid. 


The facts and circumstances shall be published and copies of 
this order shall be served upon the parties. 
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(No. 8319) 


AL NAGELBERG & CO., INC. v. DIAMOND FRUIT SERVICE, INC. PACA 
Docket No. 8782. Decided April 11, 1963. 


Breach of Contract—Delivery—Damages 


Complainant breached contract when it delivered apples prior to respondent’s 
order therefor and by notifying respondent to pick up nonexistent apples 
and respondent entitled to damages resulting from such breaches in 
diminution of contract price. 

Mr. Arthur Slavin, of New York, New York, for complainant. Karp, Gardner, 
Karp & Welsh, of Boston, Massachusetts, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 25, 1962, complainant seeks 
to recover reparation from respondent in the amount of $304.10, 
alleged to be the balance due on the purchase price of two ship- 
ments of apples sold to respondent in April and delivered in May 
1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 15, 
1962. A copy of the report of investigation was served upon 
complainant’s attorney on June 14, 1962. 


Respondent filed an answer on July 2, 1962, admitting the pur- 
chase of the apples, but denying other material allegations of the 
complaint, including a denial that respondent owes complainant 
the amount claimed. Respondent admits owing complainant the 
sum of $78.60 and claims that it is due a credit from complainant 
in the total amount of $225.50. 


Since the amount involved herein is under $500, the issues are 
determined in accordance with the shortened method of procedure 
provided for in Section 47.20 of the Rules of Practice. Pursuant 
to such procedure, complainant filed an opening statement and 
respondent filed an answering statement. 


FINDINGS OF FACT 
1. Complainant, Al Nagelberg & Co., Inc., is a corporation 
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whose address is 338 Washington Street, New York 13, New 
York. 


2. Respondent, Diamond Fruit Service, Inc., is a corporation 
whose address is 543 Green Street, Cambridge, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. In April 1961, in the course of interstate commerce and by 
oral contract, complainant and respondent entered into an agree- 
ment for the purchase by respondent and the sale by complainant 
of 2,500 to 3,000 boxes of Utility Rome apples, size 214 inches 
and up, at $2.10 per box, f.o.b. shipping point. The agreement 
further provided for delivery in the quantities and on the dates 
called for or designated by respondent. 


4. On or about May 4, 1961, complainant shipped at respond- 
ent’s request 814 boxes of apples having a total invoice price of 
$1,709.40 to respondent at Cambridge, Massachusetts. Respondent 
accepted the shipment and paid complainant the sum of $1,000 
on account. 


5. On or about May 16, 1961, complainant shipped to respond- 
ent at Cambridge, Massachusetts, 807 boxes of apples having a 
total invoice price of $1,694.70. Respondent unloaded 312 boxes 
of the apples at its place of business, and authorized the truck 
driver to store the remainder of the boxes at a designated place 
in a nearby town for respondent’s account. The apples were 
stored by the driver at the place designated by respondent. 


6. On June 6, 1961, respondent paid complainant $1,000 on 
account; on July 10, 1961, respondent paid complainant an addi- 
tional $1,000 on account; and on November 20, 1961, respondent 
paid $100 on account; making a total of $3,100 paid by respond- 
ent to complainant on the purchase price of $3,404.10 for the two 
loads of apples, or $304.10 less than the total invoice price. 


7. An informal complaint was filed on November 16, 1961, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


The parties to this proceeding are agreed as to the terms of 
the contract of purchase and sale, with the exception of the time 
of delivery. Complainant alleges that the contract provided for 
shipment in quantities and on the dates specified by respondent, 
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but that all deliveries were to be completed by May 18, 1961, 
and that respondent requested and authorized shipment of the 
second load of apples on May 16, 1961. Respondent denies that 
deliveries were to be completed by May 18 and states that it did 
not have storage facilities for such a large quantity of apples at 
one time. Respondent denies that it requested or authorized ship- 
ment of a load of apples on May 16, and denies the alleged tele- 
phone conversation concerning this shipment. Respondent states 
that the 807 boxes of apples arrived at its place of business with- 
out any agreement by respondent as to date of shipment. 


The burden of proof rests upon complainant to establish, by a 
preponderance of the evidence, that the contract contained the 
alleged provision for completing deliveries by May 18, and also 
that respondent requested or authorized shipment of the second 
load on May 16, 1961. Complainant has failed to sustain this 
burden of proof. We conclude, therefore, that the terms of the 
contract between the parties are those set forth in Finding of 
Fact 3 of this decision. 


The evidence before us shows that, even though it has not been 
established that respondent authorized the shipment of the 807 
boxes of apples on May 16, respondent accepted the apples upon 
arrival at its place of business, unloaded a portion of the apples, 
and suggested to the driver of the truck that he could store thle 
remainder of the apples at a designated place in a nearby town 
for respondent’s account. In a letter to the Department, which is 
attached to the report of investigation as Exhibit No. 4, respond- 
ent stated that, “This the driver did and we have invoices in our 
files showing charges of $99.00 for storage and handling in addi- 
tion to a charge nine days later of 49.50 for a delivery of these 
same apples to our plant.” Having accepted the apples, respond- 
ent became liable for the purchase price, subject to its right to 
claim damages for any breach of the contract on the part of the 
complainant. Since we find that the contract did not contain a 
provision for a cutoff date for delivery of the apples, and since 
complainant has failed to prove by a preponderance of the evi- 
dence that respondent authorized shipment of the second load of 
apples on May 16, we must conclude that complainant breached 
the terms of the contract between the parties with respect to 
delivery of the apples shipped on May 16, 1961. Respondent, 
therefore, is entitled to any provable damages sustained by it as 
a result of complainant’s breach of the delivery conditions of the 
contract. 
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When the informal complaint was filed, complainant stated 
there was a balance due from respondent of $404.10. This amount 
was reduced when respondent subsequently, on November 20, 
1961, made a payment of $100. In Exhibit 4 attached to the re- 
port of investigation, referred to above, respondent, in reply to 
the Department’s letter of November 17, 1961, concerning the 
complaint filed against respondent, stated that, “The balance 
of $404.10 as shown in your letter due the Al. Nagelberg Co., 
Inc., New York, N. Y., is correct, however with the following 
exceptions.” The exceptions listed by respondent constitute a 
claim against complainant for a credit in the total amount of 
$225.50. This includes storage charges for the apples shipped on 
May 16 in the amount of $99, and transportation charges in the 
amount of $49.50 for transporting the apples from the place of 
storage back to respondent’s place of business. In addition, re- 
spondent claims $62 transportation costs to the Eastern Coast 
Transportation Corporation, and $15 for long distance telephone 
calls which respondent states it was required to make when com- 
plainant notified respondent to pick up an additional shipment 
of apples covered by the contract from a certain cold storage 
warehouse. Respondent avers that it made the necessary arrange- 
ments with the Eastern Coast Transportation Corporation to pick 
up the shipment of approximately 800 boxes of apples, and that 
the transportation company accordingly routed its truck to the 
designated pickup point; that, however, after considerable delay 
and a number of long distance telephone calls, the transportation 
company was advised that no such shipment existed; and that 
complainant’s explanation of this was that the warehouse sold 
the apples without complainant’s knowledge. In complainant’s 
opening statement, it admits that it notified respondent to pick 
up the load of apples, and states that complainant believed at 
the time that the growers were still holding the apples in the 
warehouse for complainant’s delivery to respondent. 


The storage charges and hauling charges respondent was re- 
quired to pay resulted from complainant’s action in shipping the 
apples at a time when respondent was not prepared to accept 
and store them, which was clearly in violation of the terms of 
the contract. The charges appear to be reasonable and respondent 
is entitled to set them off against the balance due complainant 
on the purchase price of the apples. We have no difficulty in 
concluding that respondent is also entitled to the trucking com- 
pany charges and long distance telephone charges which respond- 
ent was required to pay in connection with the non-existent load 
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of apples that complainant instructed respondent to pick up at a 
specified location. The fact that complainant believed at the time 
that the apples were still being held in the warehouse for com- 
plainant’s delivery to respondent does not relieve complainant of 
liability for these expenses. 


To summarize, respondent is entitled to credits against the 
unpaid balance of $304.10 of the purchase price of $99 storage 
charges covering the second shipment of apples, $49.50 hauling 
charges for transporting the apples back to respondent’s ware- 
house, $62 to the Eastern Coast Transportation Corporation, and 
$15 long distance telephone charges in connection with the non- 
existent load of apples, or a total credit of $225.50. Deducting 
this amount from the $304.10 balance due on the purchase price, 
respondent is indebted to complainant in the amount of $78.60. 
Respondent’s failure to pay this balance is in violation of Section 
2 of the act. Complainant should be awarded reparation in the 
amount of $78.60, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $78.60, with inter- 
est thereon at the rate of 5 percent per annum from July 1, 
1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8320) 


In re THE KAUFMAN-BROWN POTATO COMPANY. PACA Docket 
No. 8880. Decided April 12, 1963. 


Repeated and Flagrant Violations—Revocation 
of License—Consent Order 


Respondent admitted the allegations of the complaint and consented to an 
order revoking its license under the act. 


Mr. Arthur L. Quinn for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on November 13, 1962, and 
amended on April 3, 1963, by the Director, Fruit & Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that respond- 
ent repeatedly and flagrantly violated section 2 of the act by 
failing to make full payment promptly of the agreed purchase 
prices for perishable agricultural commodities purchased and re- 
ceived in interstate commerce; and by failing to account truly 
and correctly and remit the net proceeds realized from the sale 
of perishable agricultural commodities received on consignment 
in interstate commerce. In addition, it is alleged that respondent 
violated section 9 of the act and the regulations issued thereunder 
by failing to prepare and maintain accounts and records which 
fully and correctly disclosed all transactions involved in its busi- 
ness. 


Respondent filed an answer on December 3, 1962. In an 
amended answer filed on April 8, 1963, respondent admitted the 
allegations of the complaint, as amended, waived oral hearing 
and agreed and consented to the issuance of an order providing 
for the revocation of its license and to the publication of the facts 
and circumstances relating thereto. Respondent also waived the 
provisions of section 10 of the act with respect to the effective 
date of the order, and requested that the order be made effective 
as soon as possible. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of Charles N. Kauf- 
man and Albert N. Brown, doing business as The Kaufman- 
Brown Potato Company, whose address is 62 South Water 
Market, Chicago, Illinois. 


2. Pursuant to the licensing provisions of the act, license No. 
103313 was issued to respondent on July 1, 1947. This license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on July 1, 1963. 


3. On May 16, 1960, respondent received 1,200 sacks of 
onions, a perishable agricultural commodity, on consignment in 
interstate commerce. Respondent sold this lot and, on July 11, 
1960, issued to the shipper its account sales showing it realized 
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net proceeds of $321.90. On July 13, 1960, respondent issued to 
the shipper a revised account sales showing it received net pro- 
ceeds of $375.90. Respondent actually had realized net proceeds 
of $508.00. Compromise settlement was made on October 28, 
1960. 


4, Om March 26, 1962, and April 9, 1962, respondent re- 
ceived on consignment two lots of perishable agricultural com- 
modities in interstate commerce, and after having sold the com- 
modities failed to make payment to the consignors of the net 
proceeds derived from the sale of said commodities, in that re- 
spondent has not paid $2,396.28 that is due and owing to said 
consignors. 


5. During the period beginning on June 5, 1959, and ending 
on December 5, 1962, respondent purchased, received, and ac- 
cepted 112 lots of perishable agricultural commodities in inter- 
state commerce from 31 shippers, but failed and refused to make 
payment or make full payment promptly of the agreed purchase 
prices. 


6. During the period May 16, 1960, to July 11, 1960, re- 
spondent failed to prepare and maintain such accounts, records 
and memoranda as would fully and correctly disclose all trans- 
actions involved in its business, in that it failed to place lot 
numbers on sales tickets of consigned merchandise at the time 
of sale and on sales tickets for similar lots of purchased mer- 
chandise being sold at the same time, and failed to secure a 
dump certificate or other acceptable evidence of dumping of the 
produce involved in the consignment transaction referred to in 
Finding of Fact 3. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 
5 respondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b) and section 46.26 of the regulations issued 
thereunder (7 CFR 46.26). By reason of the facts set forth in 
Finding of Fact 6, respondent violated section 9 of the act (7 
U.S.C. 499i) and sections 46.15 and 46.17 of the regulations 
issued thereunder (7 CFR 46.15, 46.17). 


Respondent filed an amended answer in which it admitted the 
allegations of the complaint, waived oral hearing and consented 
to the issuance of an order revoking its license and to the pub- 
lication of the facts and circumstances relating thereto. Respond- 
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ent also waived the provisions of section 10 of the act with re- 
spect to the effective date of the order. Complainant has recom- 
mended that such an order be issued. Accordingly, pursuant to 
section 47.26(b) of the rules of practice (7 CFR 47.26(b)), such 
order should be issued. 


ORDER 


Effective immediately upon service hereof upon the respond- 
ent, any license held by it under the act is revoked. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 8321) 


In re SIEBAN & BYRNES, INC. PACA Docket No. 9028. Decided 
April 12, 1963. 


Willful Violations—Suspension of License— 
Consent Order 


Respondent admitted or did not deny the allegations of the complaint and 
consent to an order suspending its license for a period of 15 days. 


Mr. Arthur L. Quinn for complainant. Mr. John LeViness III, of New York, 
New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on April 11, 1963, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully violated section 2 of 
the act by failing to account and make payment truly and cor- 
rectly of the net proceeds realized on the sale of consignment 
shipments of perishable agricultural commodities in interstate 
commerce, and by failing to account and make payment truly and 
correctly in a joint venture transaction involving perishable 
agricultural commodities in interstate commerce. In addition, it 
is alleged that respondent violated section 9 of the act and the 
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regulations issued thereunder by failing to prepare and maintain 
accounts and records which fully and correctly disclosed all 
transactions involved in its business. 


Respondent filed an answer on April 12, 1963, admitting cer- 
tain allegations in the complaint and, without denying the other 
allegations of the complaint, waived oral hearing, and agreed and 
consented to the issuance of an order with findings of fact based 
on the allegations of the complaint and providing for the suspen- 
sion of its license for 15 days. Respondent also consented to the 
publication of the facts and circumstances relating thereto. In 
addition, respondent waived the provisions of section 10 of the 
act with respect to the effective date of the order, and requested 
that the order be made effective as soon as possible. Respondent’s 
admission of the allegations, waiver of oral hearing, and consent 
were conditioned upon complainant’s agreeing to the issuance of 
such an order, otherwise it denied the allegations of the com- 
plaint and requested an oral hearing. Complainant consented to 
the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Sieban & Byrnes, Inc., is a New York corpora- 
tion whose address is 40 Harrison Street, New York 13, New 


York. 


2. Pursuant to the licensing provisions of the act, license No. 
77809 was issued to respondent on January 19, 1942. This license 
has been renewed annually, presently is in effect, and next is sub- 
ject to renewal on or before January 19, 1964. 


3. During the period March 4, 1962, through August 22, 1962, 
respondent received in interstate commerce, on consignment, 19 
lots of perishable agricultural commodities from 14 shippers, ac- 
cepted and sold the commodities, but failed to account truly and 
correctly and make full payment promptly of the net proceeds 
realized. 


4. On June 19, 1962, respondent received on a joint account 
basis 212 bushels of beans shipped in interstate commerce from 
New Jersey to respondent at New York, New York. Respondent 
accepted and sold the beans and issued to the shipper an account 
sales showing one-half joint account loss due from the shipper of 
$86.29, when, in fact, the true one-half joint account loss 
chargeable to the shipper was $29.46. Respondent overreported 
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the joint account loss and overcharged the shipper by $56.83 on 
the joint account loss. 


5. During the period March 4, 1962, through August 2, 1962, 
respondent failed to prepare, maintain and preserve such ac- 
counts, records, and memoranda as would fully and correctly 
disclose all transactions involved in its business, in that respond- 
ent (1) did not place in its receiving record book all the informa- 
tion required by the regulations to be placed therein; (2) did 
not retain daily inventory records for a period of two years; (3) 
did not assign lot numbers to produce received for sale on con- 
signment or on joint account or to similar purchased produce on 
hand at the same time; (4) did not place such lot numbers on 
its sales tickets; and (5) did not retain for two years the ac- 
counts sales issued to its joint account partner. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent violated section -2 of the act (7 U.S.C. 499b). It is 
alleged in the complaint and admitted in respondent’s answer 
that such violations were willful. By reason of the facts set forth 
in Finding of Fact 5, respondent violated section 9 of the act (7 
U.S.C. 499i) and sections 46.13, 46.14, 46.15, 46.17, 46.18, and 
46.19 of the regulations (7 CFR 46.13, 46.14, 46.15, 46.17, 46.18, 
and 46.19). Respondent filed an answer in which it admitted certain 
of the allegations of the complaint, did not deny the other alle- 
gations, waived oral hearing and consented to the issuance of an 
order, with findings of fact based on the allegations of the com- 
plaint, suspending its license for 15 days, and to the publication 
of the facts and circumstances relating thereto. Respondent also 
waived the provisions of section 10 of the act with respect to 
the effective date of the order and requested that the order be 
made effective as soon as possible. Complainant has consented 
to the issuance of such an order. Accordingly, pursuant to sec- 
tion 47.26(b) of the rules of practice (7 CFR 47.26(b)), such 
order should be issued. 


ORDER 


Effective immediately upon service hereof on respondent,  re- 
spondent’s license is suspended for a period of 15 days. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 8322) 


NAMKO PRODUCE Co., INC. v. GENERAL FRUIT AND PRODUCE. 
PACA Docket No. 8414. Decided April 18, 1963. 


Failure to Sustain Burden of Proof—Acceptance— 
Reasonable Value 


Both parties failed to prove their versions of the contract and respondent 
is liable for the reasonable market value of the produce accepted by it. 


Mr. Grant Shimizu, of San Jose, California, for complainant. Mr. Harold 
Taft King, of Denver, Colorado, for respondent. Mr. Rogers N. Robin- 
son, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 27, 1960, and the formal 
complaint was filed April 19, 1961. Complainant alleges that on 
or about September 2, 1960, it sold to respondent a quantity 
of produce consisting of 600 flats of pink tomatoes, sizes 5x6s 
and larger, 37 flats of cherry tomatoes, and 5 cartons of peppers, 
for a total price of $958.80, f.o.b. shipping point acceptance final; 
that the produce was shipped from loading point in California 
on September 3, 1960, to respondent at Denver, Colorado; and 
that respondent accepted the produce and paid $316, leaving a 
balance due of $642.80. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on May 12, 1961. A copy of the report of investigation 
was served upon complainant on May 13, 1961. 


Respondent filed an answer on June 2, 1961, alleging that it 
contracted to purchase 50 flats of cherry tomatoes and 600 flats 
of size 5x5 and larger pink tomatoes of the very best quality, 
with no ripe tomatoes and no defects within reason. It is further 
alleged that complainant failed to ship tomatoes of the quality 
or size specified which resulted in the loss complained of by 
complainant. Respondent denied any liability to complainant and 
requested an oral hearing. 


An oral hearing was held at Denver, Colorado, on May 4, 1962. 
Complainant was not represented at the hearing. Respondent was 
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represented by counsel. No evidence was received from either 
party. 


FINDINGS OF FACT 


1. Complainant, Namko Produce Co., Inc., is a corporation 
whose address is Post Office Box 403, San Jose, California. 


2. Respondent, General Fruit and Produce, is a corporation 
whose address is 201 Denargo Market, Denver, Colorado. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about September 2, 1960, complainant and respond- 
ent discussed the possible sale by complainant to respondent of 
a trucklot of perishable agricultural commodities. 


4. On September 3, 1960, complainant shipped by truck from 
loading point in California to respondent at Denver, Colorado, 
600 flats of tomatoes, 37 flats of cherry tomatoes, and 5 cartons 
of Bell peppers. Respondent accepted these commodities on their 
arrival at Denver, Colorado. 


5. Respondent remitted $316 to complainant as an undisputed 
amount. 


6. The informal complaint was filed October 27, 1960, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


At the oral hearing, the presiding officer referred to a letter 
received from complainant’s counsel requesting that he offer in 
evidence for complainant the verified formal complaint and at- 
tached exhibits. Respondent’s attorney objected to the receipt in 
evidence of these documents and they were not received. With 
one exception, the formal complaint and exhibits, were not ad- 
missible in evidence in view of the objection. Anonymous Deci- 
ston, 12 A.D. 1358; Bennett-Mount Company v. J. E. Nelson & 
Sons, 13 A.D. 137. The single exception is the certificate of the 
Federal inspection made at Denver, Colorado, on September 8, 
1960, (Exhibit No. 13) of which official notice may be taken. 
Anonymous Decision, 13 A.D. 1010. 


Although the parties allege that a contract of sale was entered 
into on or about September 2, 1960, they are not in agreement 
with respect to the terms of such contract. Each party had the 
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burden of proving its allegations with respect to such terms by a 
preponderance of the evidence. Israel Klein Co. Vv. S. Otis Sulli- 
van, 17 A.D. 500. 


The evidence in this proceeding consists of the Federal inspec- 
tion certificate and, as provided in section 47.7 of the rules of 
practice, the report of investigation prepared by the Depart- 
ment. This evidence is not sufficient in our opinion to support the 
allegations of either party as to the disputed contract terms. Ac- 
cordingly, it is concluded that they have failed to sustain the 
necessary burden of proof. 


Since respondent admittedly accepted the commodities shipped 
by complainant, it is liable for the reasonable market value 
thereof. In the absence of any evidence to the contrary, the 
amount of $316 paid by respondent to complainant is considered 
as representing such value. In view of the foregoing, the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8323) 


BEAVER BROOK FARMS, INC. v. H. JACOBS PoTATO Co. PACA 
Docket No. 8758. Decided April 26, 1963. 


Rejection without Reasonable Cause—Damages 


Respondent’s repudiation of the contract amounted to a rejection without 
reasonable cause in violation of the act, and complainant is awarded 


damages. 

Complainant |pro se. Mr. Alexander J. Chase, of Riverhead, New York, for 
respondent. Mr. Arthur L. Quinn, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 9, 1962. The formal 
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complaint was filed on March 30, 1962. Complainant requests an 
award of reparation in the sum of $325, which is alleged to be 
the damages sustained by complainant as the result of respond- 
ent’s refusal to accept two carloads of potatoes purchased from 
complainant in November 1961 for future delivery. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 4, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 3, 1962. Respondent filed 
an answer to the complaint denying that any amount was due 
complainant and affirmatively asserting that no contract had 
been consummated between the parties. 


Since the amount in dispute is less than $500, the issues are 
determined in accordance with the shortened method of procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant thereto, complainant requested that its complaint be 
considered as its opening statement. Respondent did not file an 
answering statement. ; 


FINDINGS OF FACT 


1. Complainant is a corporation, Beaver Brook Farms, Inc., 
whose address is Post Office Box 111, Caribou, Maine. 


2. Respondent is an individual, Henry G. Jacobs, doing busi- 
ness as H. Jacobs Potato Co., whose address is Wickham Avenue, 
Mattituck, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


38. On November 1, 1961, contemplating shipment in inter- 
state commerce, complainant sold to respondent two carloads of 
U.S. No. 1 grade, Maine Certified Katahdin Seed potatoes, size 
1%” to 214”, in 500 new tagged hundredweight sacks per car, 
at the agreed purchase price of $1.50 per sack, f.o.b. Presque 
Isle, Maine rate of freight, for a total purchase price of $750 
per car. At the time of the sale it was understood and agreed 
that respondent was to make a deposit of $200 per car, and that 
the two carloads of potatoes would be shipped by complainant 
in March 1962, after the receipt of exact shipping instructions 
from respondent. 


4. The contract between the parties was negotiated by a 


broker, James B. Stout, of Stout Brothers, New York, who issued 
a confirmation of sale on November 1, 1961, setting forth the 
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above terms of the sale. A copy of the confirmation was mailed 
by Stout to each of the parties on or about November 1, 1961. 
In addition, the broker mailed to complainant two copies of a 
document entitled “Sales Agreement” with the request that com- 
plainant sign and return both copies to the broker. The confirma- 
tion of sale was received by both parties, who made no complaint 
with respect to the terms included thereon. 


5. The two copies of the Sales Agreement were signed by 
complainant and returned to the broker, who then sent them to 
respondent for his signature and deposit check. In a letter ad- 
dressed to respondent dated November 20, 1961, the broker ad- 
vised respondent that he had not as yet received from respondent 
the “YELLOW SELLERS COPIES” of the Sales Agreement or 
the “deposit checks” for the two transactions, and requested that 
they be forwarded by return mail. The broker also, in letters 
addressed to respondent and dated November 28, 1961, December 
7, 1961, and December 21, 1961, requested that respondent for- 
ward to him the copies of the Sales Agreement and the deposit 
for the two cars of potatoes. 


6. The copies of the Sales Agreement were returned unsigned 
by respondent to the broker on January 3, 1962. On the same day 
the broker by letter sent the copies of the Sales Agreement back 
to respondent stating that the sales would not be canceled and 
advising him that the papers were to be signed and returned with 
the deposits by January 8, 1962. On January 10, 1962, the broker 
once more sent a letter addressed to respondent requesting that 
the signed sales agreement and deposit checks be returned. 


7. On January 26, 1962, complainant sent the following tele- 
gram to respondent: 


“IF SIGNED SALES AGREEMENT AND DEPOSIT 
CHECK COVERING TWO CARS SEED POTATOES 
SOLD YOU NOV. 1 NOT RECEIVED BY FEB. 1 
CARS WILL BE RESOLD FOR YOUR ACCOUNT 
AND YOU WILL BE HELD LIABLE FOR DIFFER- 
ENCE” 


8. On February 5, 1962, the broker sent a letter to complain- 
ant requesting it to resell the two carloads of potatoes. Com- 
plainant resold one car containing 500 100-pound sacks on Feb- 
ruary 23, 1962, for $1.20 per hundredweight, or $600, less $25 
brokerage, and the other car containing 500 100-pound sacks 
on March 8, 1962, for $1.25 per hundredweight, or $625, less 
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$25 brokerage, or a total net return of $1175. By letter dated 
March 8, 1962, complainant informed the broker of these resales. 


9. The formal complaint was filed on March 3, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The primary question in this proceeding is whether respondent, 
on or about November 1, 1961, entered into a contract through 
Stout Brothers, New York, as broker, to purchase two carloads 
of potatoes from complainant. 


Complainant has submitted its complaint and attached exhibits 
as evidence. Respondent has submitted only an answer to the 
complaint, in which he denies that a contract between the par- 
ties existed. Respondent maintains that he had only “oral nego- 
tiations and conversations” with the broker; that these were 
merely preliminary to a sale, being “tentative and subject to 
written confirmation signed by Respondent.” It is also main- 
tained that “Respondent’s position is supported by law requiring 
a signed instrument by the party to be charged, and by the ‘cus- 
toms and rules’ applicable to such transactions within the trade,” 
and that “the confirmation and sales agreement, subsequently 
forwarded to Respondent, must be viewed as an offer. This offer 
was never accepted by Respondent as it was never signed by 
Respondent, .. .” and “It cannot be said that Respondent’s fail- 
ure to return or act upon the tendered offer would constitute an 
acceptance on his part, ripening an otherwise bare offer into a 
valid and binding sale; .. .” 


Complainant has submitted numerous documents with its com- 
plaint in support of its allegations. Respondent has submitted 
no evidence to refute complainant’s documentation; only legal 
argument. These arguments presented by respondent are similar 
to those put forth in Maine Potato Growers V. Orrell Produce Co., 
et al., 14 A.D. 399. In that case, where the facts were similar to 
those before us now, we decided that such arguments had no 
merit. We are of the same opinion regarding the argument on 
these points in this case, basing our conclusion on the Orrell case, 
wherein the matter is discussed at length. It is our conclusion, 
therefore, that respondent agreed to buy two carloads of seed 
potatoes from complainant under the terms set forth in the 
confirmation of sale prepared by the broker on November 1, 
1961. 
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The time fixed by the agreement for performance in this case 
(shipment of the potatoes to respondent by complainant) was 
during March 1962. Complainant, by his telegram of January 
26, 1962, advised respondent that if the signed sales agreements 
and deposit checks covering the two cars in question were not 
received by February 1, 1962, the cars would be resold for 
respondent’s account and respondent held liable for the differ- 
ence. Prior to this communication the broker had made repeated 
efforts to have respondent complete and return the required docu- 
ments. The return of the uncompleted documents by respondent 
to the broker on January 3, 1962, was an apparent repudiation 
of the contract. In sending the telegram of January 26, 1962, 
complainant put respondent on notice of its intention to have 
the potatoes resold sometime subsequent to February 1, 1962. 
There is no indication of objection to this course by respondent, 
nor did he take any action upon receipt of the telegram. We con- 
clude, therefore, that the contract was breached in February, 
when respondent failed to reply or give shipping instructions. 


The measure of damages in these circumstances is the differ- 
ence between the contract price and the market value at the time 
and place where the potatoes should have been accepted. The mar- 
ket value may be evidenced by a prompt and proper resale, with 
the seller being entitled to recover proper expenses incurred in 
the resale. Deschutes Valley Potato Co., Inc. v. Santa Barbara 
Frozen Foods, 15 A.D. 165. The f.o.b. contract price of the two 
carloads of potatoes involved herein was $1,500. The 1,000 bags 
of potatoes resold for respondent’s account on February 23, 1962, 
and March 8, 1962, netted $1,175. In view of the circumstances, 
the resale appears to have been promptly and properly made. 
No objection was made to the prices obtained. We accept this 
sum, therefore, as being the market value of the two carloads of 
potatoes. The difference between the market value, $1,175, and 
the contract price, $1,500, is $325. We conclude that the amount 
of damages sustained by complainant as a result of respondent’s 
breach is $325. 


The repudiation of the contract by respondent constituted a 
rejection without reasonable cause and is in violation of section 
2 of the act. Reparation should be awarded to complainant in 
the amount of $325, with interest, and the facts should be pub- 
lished. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $325, with interest thereon 
at the rate of 5 percent per annum from April 1, 1962, until paid. 


The facts herein shall be published and copies hereof served 
upon the parties. 


(No. 8324) 


W. F. Epwarps & Sons v. H. JACOBS POTATO COMPANY. PACA 
Docket No. 8799. Decided April 30, 1963. 


Petition for Reconsideration—Dismissal 


The order of March 26, 1968, is supported by the evidence and the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities*Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 26, 1963, awarding reparation to 
complainant against respondent in the amount of $140. Copies 
of the order were served upon each of the parties on March 28, 
1963. On April 5, 1963, and within the time prescribed by the 
Rules of Practice, respondent filed a petition for reconsideration 
and rehearing of the order of March 26, 1963. 


The only error assigned and claimed to have been made in the 
order of March 26, 1963, is that the evidence does not support 
the finding of fact (No. 3) and the conclusion that there was 
a sale by complainant to respondent of the two carloads of pota- 
toes in question. Respondent argues again that since the con- 
tract provided for a $200 per car deposit and since respondent 
failed to make the deposit and failed to sign and return the con- 
firmation, no contract ever came into existence. This argument 
was disposed of in the order of March 26, 1963. 


Respondent seems to take the position that the order was based 
entirely upon the broker’s sworn statement, and requests a re- 
hearing to allow respondent to submit his own affidavit to con- 
trovert the broker’s testimony. The order of March 26, 1963, was 
based in part upon the testimony of the broker, but there was 
also taken into consideration the documentary and other evidence 
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in the file, as well as all of the circumstances and aspects of the 
transaction. Respondent had an opportunity to submit his evi- 
dence during the proceedings. We can see no justification for 
a rehearing to permit further submission of evidence. 


It is concluded that the order of March 26, 1963, is supported 
by the evidence and the law applicable thereto. Respondent’s peti- 
tion for reconsideration and rehearing is therefore dismissed 
without prior service upon complainant. 


The order of March 26, 1963, is reinstated, and the reparation 
awarded in that order shall be paid within 30 days from the date 
of this order. 


This order shall be published, and copies of the order shall be 
served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 8325) 


PACA Docket No. 8831. Dismissed April 5, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8326) 


PACA Docket No. 8984. Dismissed April 5, 1968, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8327) 


PACA Docket No. 8965. Dismissed April 10, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8328) 


PACA Docket No. 9003. Dismissed April 26, 1963, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 8329) 


PACA Docket No. 9009. Dismissed April 30, 1968, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 8330) 


PACA Docket No. 9004. Dismissed April 29, 1963, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 8331) 


NEWBERN GROVES, INC. v. R. J. PHILABAUM. PACA Docket No. 
8988. Reparation of $1,274.73 with 5 percent interest from 
May 1, 1962, awarded complainant against respondent in order 
issued April 5, 1968, by Thomas J. Flavin, Judicial Officer. 


(No. 8332) 


BUSHMAN BROS. v. BLOCH & Co., INC. PACA Docket No. 8996. 
Reparation of $1,153.75 with 5 percent interest from Novem- 
ber 1, 1962, awarded complainant against respondent in order 
issued April 17, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8333) 


HERMAN J. HEIDRICH & SONS v. BLOCH & Co., INC. PACA Docket 
No. 8945. Reparation of $4,466.60 with 5 percent interest from 
December 1, 1962, awarded complainant against respondent in 
order issued April 26, 1963, by Thomas J. Flavin, Judicial Of- 
cer. 
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(No. 8334) 


NASH-DECAMP COMPANY v. BLOCH & Co., INC. PACA Docket 
No. 8943. Reparation of $2,501.93 with 5 percent interest from 
December 1, 1962, awarded complainant against respondent in 
order issued April 29, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8335) 


NATHAN KRUPNICK v. BLOCH & Co., INC. PACA Docket No. 
8944. Reparation of $3,392.50 with 5 percent interest from 
December 1, 1962, awarded complainant against respondent in 
order issued April 29, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 8336) 


HYBELS’ PRODUCE COMPANY, INC. v. PAUL E. MARY, III. PACA 
Docket No. 8925. Reparation of $487.50 with 5 percent interest 
from June 1, 1962, awarded complainant against respondent in 
order issued April 4, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8337) 


SIMMONS & MOUNT, INC. v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 8986. Reparation of $1,716.45 with 5 per- 
cent interest from October 1, 1962, awarded complainant 
against respondent in order issued April 4, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8338) 


MANN DISTRIBUTING COMPANY v. HORLINGS-LEA, INC. PACA 
Docket No. 8994. Reparation of $2,735.33 with 5 percent inter- 
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est from August 1, 1962, awarded complainant against re- 
spondent in order issued April 5, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8339) 


MAZZIE FARMS v. HARVEY PRICEMAN. PACA Docket No. 8993. 
Reparation of $8,428.51 with 5 percent interest from August 
1, 1962, awarded complainant against respondent in order is- 
sued April 5, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8340) 


H. J. SELLMEYER PRODUCE-Co. v. TERRE HAUTE PRODUCE Co. 
PACA Docket No. 8987. Reparation of $342.85 with 5 percent 
interest front November 1, 1961, awarded complainant against 
respondent in order issued April 8, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8341) 


S. L. DOUGLASS v. WooDY HERRIN PRODUCE. PACA Docket No. 
9007. Reparation of $273.75 with 5 percent interest from Octo- 
ber 1, 1962, awarded complainant against respondent in order 
issued April 9, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8342) 


W. FAY PRODUCE, INC. v. WooDY HERRIN PRODUCE. PACA Docket 
No. 9008. Reparation of $709.16 with 5 percent interest from 
August 1, 1962, awarded complainant against respondent in 
order issued April 9, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 





MISCELLANEOUS 
Cite as 22 A.D. 437 


(No. 8343) 


MAX KAUFMAN, INC. v. WOODY HERRIN PRODUCE. PACA Docket 
No. 9006. Reparation of $251.38 with 5 percent interest from 
October 1, 1962, awarded complainant against respondent in 
order issued April 9, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 8344) 


WONDERLAND ORCHARDS, INC. v. BALLARD FRUIT MKT. PACA 
Docket No. 8948. Reparation of $213.15 with 5 percent interest 
from February 1, 1962, awarded complainant against respond- 
ent in order issued April 17, 1963, by Thomas J. Flavin, Ju- 
dicial Officer. 


(No. 8345) 


JOHN PROVENZANO v. FRUIT FAIR, INC. PACA Docket No. 8915. 
Reparation of $1,605.10 with 5 percent interest from March 
1, 1962, awarded complainant against respondent in order is- 
sued April 18, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8346) 


V. V. HUGHES & SONS v. FRANK WEISSMAN. PACA Docket No. 
9017. Reparation of $1,012.05 with 5 percent interest from 
September 1, 1962, awarded complainant against respondent 
in order issued April 26, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8347) 


NEW BERN OIL & FERTILIZER COMPANY v. LESTER VANDERBERG. 
PACA Docket No. 9015. Reparation of $190 with 5 percent in- 
terest from August 1, 1962, awarded complainant against re- 
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spondent in order issued April 26, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8348) 


ARROWHEAD GROWERS SALES Co. v. MOTOR CITY PRODUCE COM- 
PANY. PACA Docket No. 9019. Reparation of $1,647.75 with 
5 percent interest from February 1, 1963, awarded complain- 
ant against respondent in order issued April 29, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8349) 


BLUE GOOSE GROWERS, INC. v. FLORIDA FRUIT & VEGETABLE EX- 
CHANGE, INC. PACA Docket No. 9024. Reparation of $1,836 
with 5 percent interest from July 1, 1962, awarded complain- 
ant against respondent in order issued April 29, 1963, by 
Thomas J. Flavin, Judicial Officer. 


(No. 8350) 


BUSHMAN Bros. v. M & S PrRopucE. PACA Docket No. 9027. 
Reparation of $1,406 with 5 percent interest from November 
1, 1962, awarded complainant against respondent in order is- 
sued April 29, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8351) 


DEBRUYN TEXAS PRODUCE CO. v. BAMA BROKERS. PACA Docket 
No. 9012. Reparation of $186 with 5 percent interest from 
November 1, 1962, awarded complainant against respondent in 
order issued April 29, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 
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(No. 8352) 


LIGOTINO BROS. FRUIT GROWERS v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 9020. Reparation of $506.38 with 5 percent 
interest from May 1, 1962, awarded complainant against re- 
spondent in order issued April 29, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8353) 


MARTIN PRODUCE COMPANY, v. S. & R. FRUIT COMPANY. PACA 
Docket No. 9021. Reparation of $2,823.85 with 5 percent inter- 
est from October 1, 1962, awarded complainant against re- 
spondent in order issued April 29, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8354) 


WEST INDIES FRUIT Co. v. S. & R. FRuIT Co. PACA Docket No. 
9022. Reparation of $1,505.83 with 5 percent interest from 
November 1, 1962, awarded complainant against respondent in 
order issued April 29, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 8355) 


MARTIN PRODUCE COMPANY v. PETTY PRODUCE. PACA Docket No. 
9032. Reparation of $133.75 with 5 percent interest from 
November 1, 1962, awarded complainant against respondent in 
order issued April 30, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 


(No. 8356) 


MEYER TOMATOES v. RALPH COPELAND PRODUCE. PACA Docket 
No. 9016. Reparation of $800 with 5 percent interest from 
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November 1, 1961, awarded complainant against respondent in 
order issued April 30, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8357) 


ROSKO PRODUCE Co., INC. v. ACME PRODUCE COMPANY, INC. 
PACA Docket No. 9030. Reparation of $955 with 5 percent 
interest from January 1, 1963, awarded complainant against 
respondent in order issued April 30, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8358) 


THE WILLIAM H. GUMPERTZ COMPANY v. HORLINGS-LEA, INC. 
PACA Docket No. 9033. Reparation of $3,962.60 with 5 per- 
cent interest from August 1, 1962, awarded complainant 
against respondent in order issued April 30, 1963, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8359) 


POTATO DISTRIBUTORS, LTD. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8510. Order issued April 3, 1963, by 
Thomas J. Flavin, Judicial Officer. 
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COURT DECISIONS 


UNITED STATES v. HOWETH M. MILLS AND CRAWFORD MILLS, as 
individuals, and HOWETH M. MILLS AND CRAWFORD MILLS, 
d/b/a MILLS DAIRY PRODUCTS COMPANY, a co-partnership; 
UNITED STATES v. WILLOW FARMS DAIRY, INC.; UNITED STATES 
v, BRICE G. TWILLEY, individually, and BRICE G. TWILLEY, 
d/b/a TWILLEY’S CITY DAIRY; UNITED STATES v. NESBIT C. 
MURPHY, individually, and NESBIT C. MURPHY, d/b/a SHILOH 
DAIRY FARMS; HOWETH M. MILLS AND CRAWFORD MILLS, indi- 
vidually and as co-partners, d/b/a MILLS DAIRY PRODUCTS 
COMPANY, a co-partnership, NESBIT C. MURPHY, an individual, 
d/b/a SHILOH DAIRY FARMS, and BRICE G. TWILLEY, an in- 
dividual d/b/a TWILLEY’s CITY DAIRY v. ORVILLE L. FREEMAN, 
SECRETARY OF AGRICULTURE; WILLOW FARMS DAIRY, INC., AND 
KENNETH BARRICK, e¢ al., intervening plaintiffs v. ORVILLE L. 
FREEMAN, SECRETARY OF AGRICULTURE; UNITED STATES v. 
ROYAL FARMS DAIRY, INC.; WILTON FARM DAIRY, INC.; and 
W. S. HEBB AND LORRAINE D. HEBB, co-partners, d/b/a ARISTO- 
CRAT DAIRY. Decided April 25, 1963. 


UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


No. 8774 
No. 8775 
No. 8776 
No. 8777 
No. 8778 
No. 8779 
No. 8849 


Per Curiam: 


In cases Nos. 8779 and 8775, in which Willow Farms Dairy, 
Inc. and certain intervening producers were the appellees, a 
petition has been filed by them for a rehearing by the Court en 
banc or, in the alternative, before the division of the Court 
which heard the appeal. By an order heretofore entered the re- 
quest for an en banc court has been denied. However, the original 
panel has now considered the petition and finds no ground for 
granting it. 


While Willow Farms with its intervenors did request that the 
appeals in their cases be heard separately and apart from those 
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in the companion suits, we concluded that it was advisable to 
hear all of them at one time, very much as the District Court 
had done, affording respective counsel for each of the several 
appellees an opportunity to be heard. Some common questions 
ran through all the actions and we believed that a joint presenta- 
tion would more fully develop the points not only for the Court 
but for the benefit of every party. At all events, in the considera- 
tion of the record, briefs and oral arguments the Court was 
cognizant of such differences in the circumstances and conditions 
as existed as to some of the parties and weighed their conten- 
tions with that in mind. 


Reference to the opinion of the Court will disclose that it dis- 
cussed in detail the point now reiterated on the present petition 
in respect to parity price. To repeat, no finding of fact was made 
of this item by the Secretary of Agriculture. He made only an 
ascertainment by reference to certain official Government data of 
which he must under the statute take notice. Consequently, the 
testimony of the Secretary quoted in the petition is not to the 
contrary: that he did not “base any of [his] findings of fact... 
upon evidence or-exhibits which were not a part of the hearing 
record”. 


Again, the petitioners are mistaken in their implication that 
the Court did not accord them legal standing to raise the points 
discussed in part IV of the opinion. It shows that these conten- 
tions were decided notwithstanding the Court had some doubt 
of the locus standi of the appellees to raise them. 


On the last ground of the petition, only two judges heard the 
appeal because the third judge who was assigned to the case and 
had theretofore participated in one of the preliminary hearings 
—Judge Soper—was ill on the day of argument. He did not take 
part in the subsequent conferences on the case and died before 
its decision. 


In other papers the present petitioners have asked the Court 
to stay its mandate and execution of its order herein until they 
have the opportunity of presenting a petition for certiorari to 
the United States Supreme Court. This suspension has been 
opposed by the United States both in its answer to the motion 
of these appellees as well as on its own motions for immediate 
release of the mandate and enforcement of the Milk Order as 
upheld in the opinion. The stay, we think, should be granted. 
Willow Farms from the inception of the Milk Order has punc- 
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tually deposited into the registry of the trial court all moneys 
payable under the Milk Order. While consideration has been 
given to the view earnestly urged by the Government in respect 
to the injurious results of such a stay, in our judgment these 
appellees should be allowed the stay, with the understanding, of 
course, that Willow Farms will continue to make the requisite 
payments into the registry of the District Court. In view of the 
stipulation previously made between the Government and Wilton 
Farm Dairy, Inc.—that the latter would abide the decision of 
the present controversy on the appeal of Willow Farms—the 
same stay will be awarded Wilton in case No. 8849, and on the 
same terms, as here permitted Willow Farms. 


On the other hand, we do not now grant the motion of Mills 
et al., appellees in cases Nos. 8774 and 8778, for a similar stay 
because, since the issuance of the Milk Order, they have never 
set aside from their gross receipts any moneys to meet their 
obligations thereunder, or otherwise indicated a good faith inten- 
tion to comply therewith, subject to the decision of the courts 
on the validity of the Order. Contempt proceedings in this Court 
were necessary to enforce payments for January and February, 
1963 even into the registry of the District Court pendente lite. 
Moreover, the March assessment is currently overdue. To allow 
Mills, et al. to continue in disregard and default of the Milk 
Order would, we think, defeat the policy of the Agricultural 
Marketing Agreement Act, 7 U.S.C. §§ 601, 608¢(15) (B), to the 
effect that proceedings testing the validity of a milk order 
should not delay the relief envisioned by the act. Of course, 
any stay whatsoever will have this result in some degree, but 
whenever granting a stay in this litigation we have balanced 
the equities between the handler and the producer, and where 
they are found to favor the handler without undue injury to the 
producer, we have impinged upon the policy of the act in order 
to prevent apparently irretrievable harm to the handler pending 
appeal. This entrenchment upon the policy is minimized by insist- 
ing upon continuance of the payments although they are put into 
the registry of the District Court. When, however, the handler 
makes no effort to meet the policy of the act, as have Mills, et al., 
and thus to entirely thwart it, we do not feel justified in granting 
a stay which would abet the intransigent handler. 


Nevertheless, if within 10 days of the entry of the order ac- 
companying this opinion, appellees Mills et al, pay into the regis- 
try of the District Court all the sums accrued and payable by 
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them under the Milk Order from its effective date until the 
present time, the Court on proof thereof will grant them a stay 
of its mandate and order to the same extent it has been allowed 
to appellees Willow Farms et al. 


In No. 8849, appellee Aristocrat Dairy moves to deny the Gov- 
ernment’s motion for an immediate mandate and enforcement of 
our order and itself moves for a stay of the order. This appellee 
has made the required milk payments into the registry of the 
District Court save for the month of March, 1963. Upon meeting 
this current obligation, Aristocrat’s motion will be granted upon 
the same terms and conditions as have heretofore been allowed 
in the instance of Willow Farms. 


COURT DECISIONS 
SWIFT & COMPANY v. UNITED STATES. Decided April 22, 1963. 


UNITED STATES COURT OF APPEALS 
“ FOR THE SEVENTH CIRCUIT 


No. 13751 
Before CASTLE, KILEY, and SWYGERT, Circuit Judges. 


KILEY, Circuit Judge. This is a petition to review and set 
aside an order of the Agriculture Department’s Judicial Officer* 
requiring Swift & Company to cease and desist from certain 
selling and marketing practices in violation of §§ 202(a) and (b). 
of the Packers and Stockyards Act.? 7 U.S.C. §§ 192(a) and (b). 


The issue before the Judicial Officer was whether Swift & 
Company had sold “picnic hams” to Kroger Company in Nash- 
ville, Tennessee, at prices substantially lower than prices charged 


2The Judicial Officer acted for the Secretary of Agriculture. The Department proceeded 
pursuant to § 203, Packers and Stockyards Act, 7 U. S. C. § 198. 
2§ 202, Packers and Stockyards Act, 7 U. S. C. § 192, provides, in pertinent part, as 
follows: 
It shall be unlawful * * * for any packer * * * to: (a) Engage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device in commerce; or (b) make or 
give, in commerce, any undue or unreasonable preference or advantage to any particular 
person or locality in any respect whatsoever, or subject, in commerce, any particular per- 
son or locality to any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever; * * *, 
The prohibitory provisions of § 202 were amended in 1958 (72 Stat. 1749), but the transactions 
in this case took place prior to the 1958 amendment. 
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by Swift to Kroger’s competitors in the Nashville area. The ad- 
ministrative proceeding resulted in the cease and desist order 


at bar.® 


The sale to Kroger involved about 117,000 pounds of Old 
Hickory “smoked picnics,” cured pork products, at 29¢ per 
pound to be delivered on order during Kroger’s 75th Anniversary 
Sale April 23, through May 3, 1958. In addition, Kroger agreed 
to buy 250,000 pounds of other meat during that period, at prevail- 
ing prices, And during the same period Swift sold “picnics” of the 
same brand to various competitors of Kroger in the Nashville 
area at a price of from 914¢ to 14¢ per pound higher than the 
price to Kroger. The Kroger stores sold the “picnics” at retail 
for the cost price of 29¢. 


The order rests upon the conclusion that the facts established 
a violation of § 202(a) in Swift’s “wnfair and unjustly discrim- 
inatory practice or device;’”’ and a violation of § 202(b) in Swift’s 
“undue or unreasonable preference or advantage to Kroger and 
an undue or unreasonable prejudice or disadvantage to Kroger’s 
competitors.”* The Judicial Officer concluded that there was no 
evidence that Swift’s discrimination was good faith meeting of 
competition and that there was no economic justification for the 
discrimination. 


The question is whether the findings and conclusions of the 
Judicial Officer are supported by substantial evidence on the 
record as a whole, and whether the order of the Officer is author- 
ized by law. 5 U.S.C. § 1009(e), Berigan v. United States, 257 
F. 2d 852. 855 (8th Cir. 1958). 


The Judicial Officer decided that proof of injury to competi- 
tion, as required by § 2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act, 15 U.S.C. §13(a), was unnecessary 
to establish the violation charged. We need not decide whether 
that conclusion is correct. If there is substantial evidence of in- 
jury to competition,® the point is academic. 


*The order is that Swift, its officers, agents and employees cease and desist, directly or 
indirectly “in connection with the offering for sale, sale, or distribution of smoked or cured 
pork and pork products in commerce, * * * from selling any such items to multiple-unit or 
group buyers at net prices substantially lower than the net price charged or offered to any 
other purchaser of items of like grade or quality where such purchasers are competing in 
the resale of such items * * *,” 

* The italics were used by the Judicial Officer. 

*The Hearing Examiner concluded: “If, however, to violate section 202 of the act, price 
discrimination must carry with it evidential exposition of competitive injury, the record dis- 
closes affirmative proof of injury to at least five small independent stores and presumptive 
injury to many more by virtue of respondent’s discriminatory price cut to Kroger.” 











446 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 444 


There is substantial evidence of that injury, as shown by these 
facts and inferences: Kroger’s independent competitors closely 
followed weekly ads of Kroger and other large grocery chains 
and tried to meet the advertised prices. An independent refused 
to buy “picnics” from Swift at the higher prices because, had 
he done so, he would have been unable to compete with Kroger 
in the resale. The price to Kroger discouraged retail buying 
from the independents and “would” reduce their sales. The pur- 
pose of the anniversary sale was to keep “traffic” moving through 
the Kroger stores and to “obtain business” from other stores, 
and although the business of the independents was “normal” 
during the anniversary sale of Kroger, as Swift admits in its 
brief in this court, the Kroger stores had a “tremendous in- 
crease” in business during the same period. The special sale by 
Kroger was on the first weekend of the month at pay day time 
and the independents’ gross would and should have been above 
the normal weeks or weekends. But it was not. None of the in- 
dependents could meet Kroger’s price of 29¢ per pound when 
their cost from Swift was 914¢ to 14¢ more than it was to 
Kroger. There was damage to the good will of the independents. 


The evidence of the independents cannot be rejected as non- 
expert opinion. Bratt v. Western Air Lines, 155 F. 2d 850 (10th 
Cir. 1946), cert. denied, 329 U. S. 735. The “opinion rule” does 
not apply to the administrative process. § 7(c), Administrative 
Procedure Act, 5 U.S. C. § 1006(c), DAVIS, ADMINISTRATIVE LAW 
TEXT, Evidence, § 14.13 (1959 ed.). The question was not 
“whether the witness was qualified to testify but, rather, what 
weight was to be given to his testimony. And with that we are 
mot concerned.” Keller v. Federal Trade Commission, 132 F. 2d 
59, 61 (7th Cir. 1942). 


Because of the Government’s evidence, there is no merit in 
Swift’s argument that the Judicial Officer inferred, from the 
price differential alone, that there was injury to competition. 
Furthermore, as the Court said in Federal Trade Commission v. 
Morton Salt Co., 334 U.S. 37, 46-47 (1948): “Here the Commis- 
sion found what would appear to be obvious, that the competitive 
opportunities of certain merchants were injured when they had 
to pay respondent substantially more for their goods than their 
competitors had to pay.” There was substantial evidence to sup- 
port the findings of the Judicial Officer, Berigan v. United States, 
257 F. 2d 852 (8th Cir. 1958), Hyatt v. United States, 276 F. 
2d 308, 312 (10th Cir. 1960), and his conclusion that there was 
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a violation of §§ 202(a) and (b) of the Packers and Stockyards 
Act was not erroneous. 


Swift contends its “single sale lasting only three days on a 
single item” was not a violation under a reasonable interpretation 
of the Act. In support of its contention it cites Muller & Co. V. 
Federal Trade Commission, 142 F. 2d 511, 519 (6th Cir. 1944). 
There an entire course of conduct was at issue and what the 
court said about specific acts has no relevancy here. In this case 
we are dealing with an act of Congress making it a violation to 
“(a) * * * use any unfair, unjustly discriminatory, or deceptive 
* * * device; (b) Make or give * * * any undue or unreasonable 
preference or advantage to any particular person * * * in any 
respect whatsoever.” (Emphasis added.) We think the broad 
language “any” and “in any respect whatsoever” covers the 
single sale of 117,000 pounds of “picnics” to Kroger during the 
period April 23 to May 3. Wilson & Co. v. Benson, 286 F. 2d 891 
(7th Cir. 1961). The fact that the independents here are small 
businessmen, Klor’s v. Broadway-Hale Stores, Inc., 359 U.S. 207, 
213 (1959), has no bearing on the antitrust principle which in- 
spires the act in question.°® 


We see no merit in the contention that the order should “in- 
clude expressly all the defenses permitted by the Robinson- 
Patman Act.” The cease and desist order is based on Swift’s 
unlawful conduct with Kroger and is directed against any repe- 
tition of it. The Judicial Officer may not exclude expressly or by 
implication defenses to which Swift is entitled under the act. An 
omission to include them does not exclude them. The Judicial 
Officer need not anticipate defenses that may be available to 
Swift in the event charges are made against it in the future. 


As to the geographical and product scope of the order, we, as 
this court in Wilson & Co. v. Benson, 286 F. 2d 891 (7th Cir. 
1961), might be “better pleased” if the order were more nar- 
rowly drawn. Swift & Co. v. Benson, 308 F.2d 849 (7th Cir. 
1962). But, as in that case, we are reluctant to interfere with the 
exercise of the Secretary’s action since the order has “a reason- 
able relation to the unlawful practices found to exist.” Federal 
Trade Commission V. Nail Lead Co., 352 U.S. 419, 429 (1957). 
The order is directed at the unlawful conduct of which Swift has 


se @ © it is not to be tolerated merely because the victim is just one merchant whose 
business is so small that his destruction makes little difference to the economy.” 359 U. S. 
207, 213. 
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been found guilty, and is tailored “to meet the legitimate needs 
of the case.” Federal Trade Commission V. Broch & Co., 368 U.S, 
360, 366 (1962). We conclude that the order is authorized by 
law. 


For the reasons given, the petition to set aside the order is 
denied. 








